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AS A PRACTISING LAWYER, I was professionally involved with four of the cases discussed in this book: the constitutional challenge to Section 377 of the IPC (Chapter 2), the right to privacy case (Chapter 7), the bail applications of Kabir Kala Manch before the Supreme Court (Chapter 8), and the constitutional challenge to Aadhaar (Epilogue). Readers may like to take my views on these judgements with a healthy dose of scepticism, given that I was an active participant in these cases, and held (and continue to hold) definitive views about them.

The Supreme Court judgements in the adultery challenge (Chapter 1), the Section 377 challenge (Chapter 2), and the Sabarimala temple entry case (Chapter 5) were delivered after I had finished writing this book. There was no time to integrate them into the body of the chapters. Because of their importance to the argument—and, more broadly, to the project of transformative constitutionalism—I have instead addressed them in brief postscripts to each chapter.

A version of Chapter 2 was published earlier as ‘Equal moral membership: Naz Foundation and the refashioning of equality under a transformative Constitution’, (2017) 1(2) The Indian Law Review 115 (Publisher: Taylor & Francis); of Chapter 4 as ‘Horizontal Discrimination and Article 15(2) of the Indian Constitution: A Transformative Approach’, (2016) 11(1) The Asian Journal of Comparative Law 87 (Copyright: Cambridge University Press); and of Chapter 5 as ‘Freedom from community: Individual rights, group life, state authority, and religious freedom under the Indian Constitution’, (2016) 5(3) Global Constitutionalism 351 (Copyright: Cambridge University Press). These have been slightly edited to fit the scheme of this book, and are reprinted with the permission of the publishers.


Prologue

The Past Is a Foreign Country
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On 26th January 1950, India will be an independent country.

B.R. Ambedkar, in his closing speech to the Constituent Assembly (1949)

We have it in our power to begin the world over again.

Thomas Paine (1776)

IN MARCH 1948, THE ruler of Sant, a princely state in western India, granted to some of his subjects (the jagirdars1) rights over certain forests. It was to be one of the concluding royal acts in Sant’s 700-year-long history. By June 1948, Sant had become one of the last princely states to accede to the newly independent Indian Republic.

Within a year, the State of Bombay—with which Sant had merged—reneged on the grant.

Various aggrieved parties (the respondents) moved court. After multiple rounds of litigation, the case came before a seven-judge bench of the Supreme Court in 1964.2 The State’s defence was simple: the Privy Council of the United Kingdom, which had been the highest court of appeal for colonial India, had repeatedly held that when a sovereign State acquires fresh territory, it could choose whether or not to recognize the rights enjoyed by the territory’s inhabitants under the previous regime. In acquiring Sant, the government had exercised its sovereign prerogative and decided not to recognize the forest grant. This was an ‘act of State’ that was immune from judicial challenge.

The respondent-citizens objected strongly. They argued that ‘this rule was a relic of the imperialistic and expansionist philosophy of … British Jurisprudence, which is inconsistent with our constitutional set-up’.3 It was inconsistent ‘with the true spirit of our Constitution, which seeks to eschew all arbitrary authority, and establishes the rule of law by subjecting every executive action to the scrutiny of the courts’.4 The respondent-citizens invited the Supreme Court to break with the doctrines of the Privy Council, and to hold that the State could not simply wipe out their rights when it assumed sovereignty over the state of Sant.

But by a wafer-thin 4–3 majority, the Supreme Court held in favour of the State. In his concurring opinion, Justice J.C. Shah addressed the constitutional argument of the respondent-citizens, and rejected it in the following words:

There is no warrant for holding at the stroke of midnight of the 25th January, 1950, all our pre-existing political institutions ceased to exist, and in the next moment arose a new set of institutions completely unrelated to the past. The Constituent Assembly which gave form to the Constitution functioned for several years under the old regime, and set up the constitutional machinery on the foundations of the earlier political set up … the process was not one of destruction, but of evolution.5

Justice Shah—like his colleagues in the majority—elected to follow the jurisprudence of the Privy Council, which had been ‘the law laid down and given effect to … until India attained independence.’6 In doing so, they overruled a judgement handed down by a five-judge bench of the Supreme Court, a decade before. In 1954, considering a very similar set of facts, Justice Vivian Bose had set his face firmly against the Privy Council’s ‘Act of State’ doctrine. As with the respondent-citizens before the Supreme Court in 1964, he had founded his argument in the moment of constitutional framing:

In our opinion, the Constitution … blotted out in one magnificent sweep all vestiges of arbitrary and despotic power in the territories of India and over its citizens and lands and prohibited just such acts of arbitrary power as the State now seeks to uphold … the past was obliterated except where expressly preserved; at one moment of time the new order was born with its new allegiance springing from the same source for all, grounded on the same basis: the sovereign will of the peoples of India with no class, no caste, no race, no creed, no distinction, no reservation.7

Ten years later, Justice Shah took direct issue with these words, labelling them ‘assumptions … not supported by history or by constitutional theory’.8 He insisted, instead, that the promulgation of the Constitution marked ‘merely [a] change in the form of Government’,9 which was nothing more than the ‘final step in the process of evolution towards self-government’.10 This was evident from ‘the continuance of the governmental machinery and of the laws of the Dominion’,11 even after the adoption of the new Constitution.

The disagreement between Justice Shah and Justice Bose was not merely over whether the jurisprudence of the Privy Council should be followed, but over meaning—what was the meaning of the historical event that was the framing of the Indian Constitution? For Justice Shah, that event signified continuity: marked by words and phrases such as ‘continuance’, ‘evolution’, ‘gave shape’, and ‘change in form’. For Justice Bose, on the other hand, it marked transformation: a past that was ‘blotted out’, ‘abandoned’, ‘obliterated’; and a ‘new order’ that was born.

That is why Justice Shah took the unusual step of attacking Justice Bose for his understanding of ‘history and constitutional theory’. The judgements of Justices Shah and Bose reflected contesting views of history, and, based upon that history, contesting views about what the Constitution of India represented.

And the difference mattered. It mattered vividly in 1954 and 1964 in determining the legality of the State’s refusal to recognize the pre-existing rights of its citizens. It had mattered before in 1950, when in its very first decision the Supreme Court had upheld the constitutionality of preventive detention laws that replicated their colonial antecedents. And it has mattered ever since, whether it is a landmark Supreme Court judgement upholding the fundamental right to privacy, or a barely noticed judgement of a high court applying the guarantee of gender equality to pregnancy-based discrimination. At the heart of every constitutional decision is the court’s assessment of what the Constitution means, why it exists in the shape and form that it does, and, above all, what injustices it is meant to remedy.

This book advances Justice Bose’s vision of the Constitution, a vision that understood both the historical moment of framing, and the Constitution itself, as fundamentally transformative. But it is a vision that, notwithstanding the Supreme Court’s recent indications to the contrary,12 remains marginalized in a judicial history that has overwhelmingly endorsed Justice Shah’s view of conservatism and continuity.

I. The Conservative Constitution

In characterizing the Constitution as a conservative document, Justice Shah was not arguing in a vacuum. His references to the Constituent Assembly functioning under the old regime, to the earlier political set-up, and to a gradual evolution towards self-government, all tapped into an established intellectual tradition. This was the tradition of constitutional continuity.13

The purveyors of this tradition could count among themselves an authority as eminent as B.N. Rau, the Constitutional Advisor, who began his book, India’s Constitution in the Making, by classifying the moment of Independence as ‘transference of power’.14 To justify the idiom of ‘transfer’ (as opposed to transformation), they could also call upon some formidable evidence.

First, the Constituent Assembly itself was no revolutionary body. It derived its own authority from the Cabinet Mission Plan of 1946, and its members were elected under the limited suffrage provisions of the existing colonial legal framework.15

Second, the Constituent Assembly borrowed heavily from the 1935 Government of India Act. As much as 75 per cent of the Indian Constitution was based on that colonial law.16 So deep was its influence that, in 1958, Justice Venkatarama Aiyar observed that the provisions of the Constitution must be interpreted in light of the Government of India Act, because:

… a Federal Constitution had been established under the Government of India Act, 1935, and though that has undergone considerable change by way of repeal, modification and addition, it still remains the framework on which the present Constitution is built …17

Where then was the break with the past, the rupture with the colonial regime, that Justice Bose had spoken about so lyrically?18

And, in particular, the Constitution replicated some of the very provisions that had been the subject of bitter protests during the course of the freedom struggle. These included preventive detention, granting the political executive the power to pass ordinances bypassing legislative procedure, as well as the power to effectively suspend the legal system by declaring an Emergency.19 If the Constitution was meant to be transformative, surely it should have, at the very least, repudiated these hallmarks of arbitrary power instead of endorsing them?

Instead, specific proposals to incorporate some core civil rights (such as a guarantee against arbitrary searches and seizures) were considered and rejected by the Assembly.20 All this has prompted scholars to argue that freedom was of secondary importance to the framers of the Constitution, relegated behind the overarching concerns of national integration and security, alleviation of economic and social ills, and India’s international standing.21

Third, it is argued, even the system of government that the Constitution set up was neither new nor revolutionary. The Constitution established the Westminster system of parliamentary democracy,22 but this was no abrupt break with an absolutist past. From at least the first decade of the twentieth century, there had been an incremental evolution of representative systems in India, which the nationalist movement had extracted from the colonial regime inch by inch. Parliamentary democracy under the Constitution did not replace a tyranny, but a system of ‘responsible and limited’23 government, which had been functioning under the 1935 Act. This included provincial legislative councils and ministries elected on the basis of limited franchise, which had limited law-making powers, often subject to the overriding authority of the Governor-General.24 The representation might have been imperfect, but—so the argument goes—that was simply a question of degree.25 The Constitution only marked a culmination of this incremental, but inevitable, process. So, as Justice Shah had observed, ‘the process was not one of destruction but evolution.’26

These arguments about the character of the Constitution are nested within a broader narrative that denies any transformative character to the freedom movement. The Indian National Congress, it is argued, often pursued a strategy of containment. It actively discouraged and repressed popular movements, including agrarian and labour struggles, which did not come under its umbrella.27 And Indian nationalism was itself a ‘derivative discourse’,28 mirroring colonial institutions rather than seeking to abolish or transform them. These included colonial legal, political, and administrative institutions29 and, indeed, the Constitution itself.30

Notwithstanding this broader argument, it is important to differentiate the nationalist movement from the framing of the Constitution. The framing was the culmination of the nationalist movement, inspired by its values, and had many of the same protagonists. That does not mean, however, that the two were equivalent.31 Instead, I shall argue, there were discourses around liberty, equality, and fraternity which were part of the freedom struggle but were ignored, marginalized, or even rejected by the dominant nationalist movement. Nonetheless, they found their way into the Indian Constitution, and gave it its transformative character.

To understand and incorporate them into our constitutional vision, however, will require an act of imagination. We need to go beyond the narrow canon that is invoked in defence of constitutional continuity, a canon that is limited to a surface reading of the constitutional text, a surface comparison with colonial legal instruments, and a surface contextualization of the pre- and post-constitutional political framework. It entails a broader canvas that includes, in the words of the civil rights lawyer K.G. Kannabiran:

… the social history of the period preceding the Constitution … the struggles of the people who fought for freedom, the repressive legal structures on whose altars people were sacrificed and their dreams shattered … [and] the aspirations of the people to build a better society for themselves.32

II. The Transformative Constitution

The litany of arguments advanced by the defenders of colonial continuity are not definitive. The Constituent Assembly might have owed its legal existence to the colonial regime, but one of its first acts was to declare itself sovereign, and frame the Constitution on its own terms.33 In defending himself against the charge that he had simply copied the 1935 Act into the Constitution, Babasaheb Ambedkar, the principal draftsman of the Indian Constitution, insisted that it was only the ‘details of administration’ that had been borrowed.34 This was not an unfair argument.35 And while some measure of ‘responsible government’ existed in British India, it was scarcely comparable with the full-blooded parliamentary democracy, founded on universal adult franchise and equality of citizenship, which the Constitution brought into existence.36 As Uday Mehta points out, for all the surface similarities with the colonial past, there was much in the Constitution that was a radical departure:

Here was a document which granted universal adult franchise in a country that was overwhelmingly illiterate; where, moreover, the conditionality of acquiring citizenship made no reference to race, caste, religion, or creed … which committed the state to being secular in a land that was by any reckoning deeply religious; which evacuated as a matter of law every form of prescribed social hierarchy under extant conditions marked by a dense plethora of entrenched hierarchies; that granted a raft of fundamental individual rights in the face of a virtually total absence of such rights … [and] most importantly, the Constitution created a federal democracy with all the juridical and political instruments of individual, federal, local, and provisional self-governance, where the nearest experience had been of imperial and princely authority.37

These words lay the foundations for the argument of this book: that the Indian Constitution was a transformative constitution.38 But what did it seek to transform? To answer this question, I begin with Ruti Teitel’s important insight: ‘As a state undergoes political change, legacies of injustice have a bearing on what is deemed transformative.’39 I shall argue that there were two clear ‘legacies of injustice’ that the Constitution sought to repudiate and transform.

First, the Constitution transformed the legal relationship between the individual and the State. It transformed the subjects of a colonial regime into citizens of a republic. It replaced the colonial logic of governing and administering a population40 with the democratic logic of popular sovereignty, public participation, and limited government. Apart from the guarantee of universal adult franchise and the structures of parliamentary democracy, this transformation was expressed through the fundamental rights that embodied citizenship and made democracy possible: the freedom of speech, expression, association, and conscience; the right to life and personal liberty; and the right to equality before law.41 These fundamental rights, alien to the 1935 Government of India Act, represented ‘a tectonic shift in constitutional philosophy’.42

So far, so familiar. This is the story of constitution-making the world over, most famously told through the American Revolution. Yet, that was not all. The Indian Constitution was transformative in a second sense. It sought a thoroughgoing ‘reconstruction of State and society itself’.43 In its horizontal—or comprehensive—transformative avatar, the Constitution recognized that the State had never been the only locus of concentrated power in Indian society. Unlike the modern West, which understood sovereignty in centralized and unitary terms, Indian society had always been characterised by ‘layered sovereignty’.44 Hierarchies were established and maintained by ‘self-regulating communities’ taking multifarious forms (primarily, caste), and the State had ‘rather limited powers to interfere with [a] social segment’s internal organisation’.45

Consequently, in India, freedom and equality were suffocated not merely by ‘a despotic government, but also by embodied traditional authority and … domestic or religious practices’.46 The freedom struggle that culminated in the framing of the Constitution was at one end a movement for liberation from political servitude, but it was equally ‘a struggle for self-determination against multi-layered oppressive structures’ of the feudal order as well as the structures that constituted colonial domination.47 This story is reflected in the Constitution’s horizontal rights provisions (i.e., fundamental rights enforceable against groups, communities and private parties), a rarity in constitutions even today, let alone in 1950: Article 15(2), which bans discrimination in access to restaurants and roads, Article 17, which abolishes untouchability, and Article 23, which proscribes forced labour.

To defend this vision of the transformative Constitution, it is imperative to go beyond the sterile and deadlocked academic debates surrounding the bare text of the document, and (some of) the legal instruments that preceded it. The words of the Constitution, I suggest, come alive only in the context of a broader canon. For example, we cannot understand the constitutional guarantee of equal protection of laws without taking into account the ‘enormously influential’48 Samya (Equality) (1879), Bankim Chandra Chattopadhyay’s nineteenth-century political treatise on equality. We cannot understand the Constitution’s repudiation of gender discrimination without listening to the voices of the women who used the language of equal rights to publicly intervene in the nineteenth-century debates surrounding the restitution of conjugal rights, the twentieth-century controversies over the Child Marriage Bill, and the equally public struggle of the suffrage movement. It is only when we read the speeches of Congress presidents Motilal Nehru and C.R. Das, savaging the colonial regime’s arbitrary executive authority, that the austere right to ‘life and personal liberty’ will begin to speak to us. It is the writings of B.R. Ambedkar, from his Report to the Southborough Committee to Annihilation of Caste and the story of the Mahad Satyagraha, that will allow us to understand how the Constitution was committed to erasing social and economic hierarchies. And it is Gandhi’s uncompromising approach to civil rights and his defence of all speech—even ‘revolutionary speech’—that will enable us to understand the transformative potential in the simple words: ‘all citizens shall have the right to freedom of speech and expression’.49

That is just the beginning. For more than a hundred years, in their struggle against alien colonial rule and against indigenous social and economic domination, Indians imagined, conceptualized, and articulated a vocabulary of rights, of equality and freedom, and of dignity, a vocabulary rooted in the lifeworld of India. We do that struggle a disservice if we erase it from our consideration when interpreting the charter of fundamental rights that, finally, constituted an independent India.

In particular, it was a struggle that found utterance in the curtain-raiser to the Constitution: the Preamble, with its three words which, over the course of almost two centuries, had acquired the force of an incantation: liberty, equality, fraternity.50

III. Liberty, Equality, Fraternity: The Framework of Democratic Politics

The trinity of liberty, equality, fraternity was a familiar one, from the time of the French Revolution. But in his closing speech to the Constituent Assembly on 25 November 1949, the day before the Constitution was adopted, B.R. Ambedkar articulated what these words meant to him:

Political democracy cannot last unless there lies at the base of it social democracy. What does social democracy mean? It means a way of life which recognizes liberty, equality, and fraternity as the principles of life. These principles of liberty, equality, and fraternity are not to be treated as separate items in a trinity. They form a union of trinity … liberty cannot be divorced from equality, equality cannot be divorced from liberty. Nor can liberty and equality be divorced from fraternity. Without equality, liberty would produce the supremacy of the few over the many. Equality without liberty would kill individual initiative … Without fraternity, liberty and equality could not become a natural course of things. It would require a constable to enforce them.51

In this paragraph, I contend, Ambedkar distilled the heart and soul of the Indian Constitution. Liberty, equality, and fraternity were the three mutually reinforcing pillars upon which the edifice of the Constitution was erected. All three were equally integral. Each of them could be understood only in the context of the other two.

A. The Constitutional Trinity

Liberty was simple enough. In its classic sense, it referred to that threshold of individual freedom that the State could not cross. And so, we had our Rights to Freedom, guaranteed by Articles 19 to 22 of the Constitution. But in order to ensure that the fruits of liberty were accessible to all, the government would also have to commit to equality of status. This was especially true where the laws themselves had long sanctioned discriminatory and unequal treatment: between men and women, rich and poor, white and brown, caste and caste, and the loyal and the disloyal.52 And so we had our ‘Equality Code’, contained within Articles 14 to 18.

But in a country where the most invidious discrimination had been the product of community sanction, where the social and economic boycotts had been the chosen methods to discipline and to punish, and where society was defined by a system of ‘graded inequality’53 (Ambedkar’s words), it was never going to be enough to direct the State to act by the principles of liberty and equality. Fraternity was the bridge that would make liberty and equality become ‘the natural course of things’. As Ambedkar visualized it, the principle of fraternity would interrogate, undermine, and eventually break down the hierarchical social relations that, over the course of centuries, had come to be treated as ‘natural’.54 Fraternity would reject ‘forms of domination’,55 characterized by ‘social patterns, power relations, and other systematic (structures)’.56 These forms were not imposed by an authoritarian and visible State, but owed their force to silence and slow time, to the insidious and often invisible social processes that, having accumulated over millennia, sometimes by coercion and violence, and sometimes by co-option and hegemony, now possessed the immovability of mountains.57

What was the purpose of the State guaranteeing liberty if, at the first attempt at exercising their new-found freedom, communities faced excommunication, boycott, and violence? What was the point of promising equality and non-discrimination if the force of convention continued to restrict women to the ‘private sphere’? And what would liberty and equality do for a labour force that remained bound by exploitative and unequal workplace relationships? This was where fraternity came in: to liberate and equalize the individual, not from or with respect to the State, but with respect to her community, her family, and her workplace, so that the guarantees of liberty and equality meant something more than a rope of sand. This fundamental truth was enunciated by Dr S. Radhakrishnan in his opening speech to the Constituent Assembly as early as December 1946. While commending the Objectives Resolution (the blueprint of the Constitution) to the Assembly, Radhakrishnan observed, ‘We wish to bring about a fundamental alteration in the structure of Indian society … to abolish every vestige of despotism, every heirloom of inorganic tradition’.58 And so we had a right against economic exploitation (Articles 23 and 24), the prohibition of untouchability (Article 17), and a guarantee against economic and social boycotts (Article 15[2]).

While fraternity was the bridge that would make liberty and equality meaningful, its role was not merely auxillary. Ambedkar’s reference to the ‘union of trinity’ reflected the insight that the content of liberty and equality (which were otherwise abstract terms) would be shaped by fraternity. For example, when the State guaranteed to all the ‘equality of opportunity’, could it ignore the many centuries of social discrimination that had left some individuals in a far better position to take advantage of this ‘equality’ than others? Would the constitutional commitment to equality, therefore, be better understood as a commitment to affirmatively overcoming the structural and institutional barriers that had existed, and continued to exist, between India’s citizens and the promise of equal treatment? Similarly, could the venerable principle of the ‘freedom of contract’, as an aspect of personal liberty, continue to remain oblivious to the imbalances of social and economic power that defined the relationship between employers and employees?

And the dependence was mutual. Fraternity itself could not be defined in isolation from liberty and equality. In particular, fraternity was not—as some of the French revolutionaries imagined it, and as some Indian judges have understood it recently59—about promoting a one-for-all-and-all-for-one vision of the nation, where the State itself became personified as ‘a common endeavour’.60 Rather, the role of fraternity was to ensure that, in India, liberty and equality would come to mean something real. Indeed, this understanding of fraternity was put to the test as early as 1948. When the Draft Constitution was published in February of that year, it was thrown open for public comment. Led by B. Pattabhi Sitaramayya, seven members of the Constituent Assembly wanted to rephrase the fraternity clause of the Preamble to put the words ‘unity of the nation’ before ‘dignity of the individual’ instead of the other way around. B.N. Rau, who was charged with vetting all the suggestions, rejected the proposal. He argued that ‘the reason for putting the dignity of the individual first was that unless the dignity of the individual is assured, the nation cannot be united’.61 Following his advice, the original phrasing—‘FRATERNITY, assuring the dignity of the individual and the unity of the nation’—was retained by the Drafting Committee, and finally adopted by the Constituent Assembly.

To avoid being ambushed by attractive, but ultimately doubtful, interpretations of liberty, equality, and fraternity, it is crucial to understand, as B.N. Rau did in 1948, that despite its numerous references to ‘groups’ and ‘denominations’, it is the individual that is placed at the heart of the Constitution’s Fundamental Rights chapter. The framers of the Constitution were aware of the fallacy—which Western political theory would discover a few decades later62—of treating individuals as abstract and disembodied beings, existing in a world without communal ties.63 They were aware that human beings only made sense of themselves and the world around them through the bonds they forged with others, and through the communities to which they belonged. For this reason, the Fundamental Rights chapter contains explicit safeguards for minorities to preserve their culture and way of life and for religious denominations to manage their own affairs. That does not mean, however, that the Constitution treated groups and communities on a par with the individual. Indeed, specific proposals to that effect were rejected, and Ambedkar expressed his relief that ‘the draft Constitution has … adopted the individual as its unit’.64 And it was this sentiment that was expressed most eloquently by Justice Vivian Bose (again) in his dissenting opinion in Krishnan v. State of Madras:

Is not the sanctity of the individual recognized and emphasized again and again? Is not our Constitution in violent contrast to those of States where the State is everything and the individual but a slave or a serf to serve the will of those who, for the time being, wield almost absolute power? I have no doubts on this score.65

This basic point is reflected in the Preamble. The Preamble promises to secure to all the citizens of India liberty, equality, fraternity (and justice).66 It makes no mention of peoples, nations, groups, communities, denominations, or religions. The three pillars of liberty, equality, and fraternity hold up an elaborate constitutional structure that places the individual front and centre. That is how we must understand and interpret the transformative Constitution.

B. Beyond Liberalism

In its commitment to the trinity of liberty, equality, and fraternity, the Indian Constitution and its Fundamental Rights chapter departed from the template that had been established by the United States Constitution in 1776, and that has served as the global default ever since. Defined by scholars as the structural-liberal approach to constitutionalism, this template holds that the primary goal of a constitutional bill of rights is to secure individual freedom, and individual freedom is to be secured by limiting State power.67 This creates a set of binaries that are now treated as fundamental to constitutionalism: the State and the individual; the public sphere (subject to constitutional norms of liberty and equality) and the private sphere (of the family, the workplace, and so on, where these norms are inapplicable); the vertical relationship (between State and individual, characterized by fundamental rights) and the horizontal relationship (between individuals and individuals, or groups and corporations, where the Constitution has no say); and so on.

However, there is nothing natural or inevitable about this characterization of constitutionalism.68 The US Constitution took the form that it did because it was driven by an ascendant bourgeoisie class, arose out of a reaction against an absolutist monarchy, and was designed to guard against the threats to freedom posed by centralized and concentrated power. Its focus on associating individual freedom with limitations upon the government was a product of its time and place.69 But the India of 1947 was a very different place and a very different time, and it chose a different form of constitutionalism. As I shall argue throughout this book, the constitutional trinity challenged the simple polarities between the categories of the State and the ‘public’ on the one hand and the ‘private’ on the other. The framers were clear that ‘private’ structures and private institutions were often sources of domination and authoritarianism, and, therefore, ‘private regimes of power’70 had to be tackled constitutionally.71

Additionally, while the constitutional trinity defined individual freedom in relation to equality and fraternity, other parts of the Constitution supplemented this vision by viewing the State not merely as a threat to individual freedom, but as a necessary enabler of it, as a vehicle of social transformation.72 This was expressed most clearly in Part IV of the Constitution, the Directive Principles of State Policy (DPSPs). Framed as exhortations to the legislature,73 the DPSPs embody many of the principles of a social-democratic welfare State: equitable distribution of resources, special solicitude towards vulnerable sections of society, strong labour protections, and other socio-economic rights.

But an important clarification is due here. Despite their vision of an enhanced role for the State, the framers of the Constitution ensured it didn’t collapse into only a vehicle for achieving distributive justice.74 The DPSPs were designed to facilitate and enable the State to carry out programmes designed to achieve economic and social justice, yet not to be equated with the set of judicially enforceable fundamental rights guaranteed by the Constitution. Indeed, despite his earlier enthusiasm for writing socialism into the Constitution, by the end of the drafting process, Ambedkar was clear that it was not the Constituent Assembly’s prerogative to impose an economic philosophy, or an economic system, upon future generations.75 The Indian Constitution was compatible with a socialist government, and in some respects (especially through the DPSPs) it even encouraged socialism. It was not, however, a socialist Constitution.76 While the constitutional trinity travelled well beyond classical liberal constitutionalism’s focus upon limiting State power, it did not quite travel far enough to determine economic and social policy. As we shall see, that remained the prerogative of democratic politics.77

C. PILs: The Wrong Turn

This clarification becomes important in order to briefly, but critically, assess that segment of Indian constitutional jurisprudence which, in popular and scholarly imagination, is taken to represent the Constitution’s transformative character: Public Interest Litigation or PIL or ‘social action litigation’, as one of its votaries insists that it must be called.78 For the first twenty-five years of its history (or so the popular argument goes), the Supreme Court was a conservative institution, aligning with landed and propertied interests to thwart the ambitious reform agenda of successive governments. This avatar of the Court reached its nadir with the notorious Emergency-era judgement in ADM Jabalpur v. Shivakant Shukla. After the Emergency was lifted, a chastened Court decided to make it up to the country for its past sins. So was born the PIL, whose principal features now include a loosening of locus standi requirements, procedural innovations designed to ensure responsive governance (ranging from elaborate, near-legislative ‘guidelines’ filling legal vacuums to the ‘continuing mandamus’), and an expansion of Article 21’s guarantee of life and personal liberty to include a host of socio-economic rights (many of them incorporated from the DPSPs).

I have no quarrel with the original purpose of PILs as a mode for giving voice to those unable to approach the courts by themselves. Nor do I take issue with invoking the directive principles to infuse socio-economic content into our fundamental rights, to the extent that this is consistent with the text.79 However, PIL today is no longer recognizable by these purposes. Through the substantive expansion of Article 21 (and Article 142), and the removal of procedural constraints in order to enable ‘justice’, it now involves the courts in playing an active role in governance, and taking both quasi-legislative and executive actions. But to defend this as ‘transformative jurisprudence’, we must ignore the Constitution’s text, structure, drafting history, and underlying philosophy. This is a problem. Beginning with the judgement in Maneka Gandhi v. Union of India,80 when the Court decided to rewrite the text of the Constitution because it felt that it was insufficiently progressive, a large part of the history of PIL has been the history of judges and academicians substituting an ideal of justice for the concrete articulation of justice actually in the Constitution.

The problem with PIL, however, is not simply that it no longer maintains fidelity to the Constitution. Rather, in doing so, it misunderstands the role of the courts in our constitutional scheme vis-à-vis popular democracy. The Constitution is a transformative document, but its transformative vision has several components.81 Courts are not automatically entrusted with giving effect to the entire constitutional vision on their own.82 On the contrary, the Constitution has consciously selected different vehicles to carry out the separate items of its transformative agenda. To the courts is entrusted the task of breathing life into the Fundamental Rights chapter. And to popular democracy—through the Parliament and the executive—is assigned the task of achieving distributive justice, the attainment of independent socio-economic rights, and that boundlessly manipulable phrase: good governance.83 When it comes to these goals, the courts must not stand in the way of the other organs of State acting to achieve the Constitution’s transformative goals;84 but nor must they make themselves the vehicles for achieving the goals.85 As K.G. Kannabiran correctly recognized, ‘the attempt [of the framers] was to have a Constitution which would enable the people to cope with and transform India’s social reality within a liberal framework’.86

D. The Framework of Democratic Politics

But if transformative constitutionalism is neither merely about constraining State power, nor about guaranteeing socio-economic rights and securing distributive justice, then what is it about? The rest of this book is devoted to answering that question. Here, I shall attempt a brief summary: through a transformative understanding of liberty, equality, and fraternity, the Constitution is committed to creating the framework for a rich and substantive vision of democracy;87 in other words, the framework that makes democratic politics possible.

By democratic politics, I mean a rough correspondence between State policies (including economic and social policies) and the popular will, expressed through constitutionally established channels such as periodic elections and the parliamentary structure, and with adequate safeguards against majoritarian tyranny.88 One of the greatest impediments to a thriving democratic politics is asymmetry of power: between individual and State, individual and community, and individual and individual (especially in skewed institutional contexts, such as the family and the workplace). Asymmetries in power enable domination and subordination at the point prior to participation in democratic politics, thereby skewing participation itself and, by extension, choking fair democratic outcomes.

The liberty-equality-fraternity trinity aims to guarantee the preconditions that make possible any meaningful participation in democratic politics. It does so by deepening democracy in the public sphere, where it insists upon a ‘culture of justification’,89 i.e., every act of public power be justified by the touchstone of the Constitution. It also does so by expanding our notion of what constitutes the public sphere, and by democratizing the very spaces (such as the household and the family) that liberal constitutionalism has long deemed to be off-limits, because those institutions are as crucial in shaping individual participation in democratic politics as the State is.

And that is where it stops. Transformative constitutionalism does not seek to interfere with the democratic process itself, or to determine outcomes. This is what separates the transformative constitutionalism that is articulated and defended in this book from the dominant, PIL vision of contemporary jurisprudence, which does involve the courts in shaping substantive outcomes.

IV. The Nine Judgements

It is not the aim of this book to glorify the courts as agents of constitutional transformation, or to place the language of rights that they speak upon a pedestal. The limitations of both are well known.90 Neither do I accord to courts normative priority over individuals, citizens, communities, and social movements in determining constitutional meaning or articulating constitutional truth.91 The Constitution is for all to interpret, for themselves, and ‘whichever story the Court chooses, alternative stories still provide normative bases for the growth of distinct constitutional worlds through the persistence of groups who find their respective meanings [elsewhere]’.92

Nonetheless, in India and in many other parts of the world, it is the courts alone whose interpretations are authorized as legally final, and backed up (when necessary) by the force of the State. ‘Historical truth is hardly ever more than a descriptive hypothesis,’ the Italian oral historian Alessandro Portelli remarked wryly, ‘[but] legal truth, on the other hand, has a performative nature, measured in years in jail.’93 The transformative Indian Constitution is by no means limited to the courtroom (nor should it be), but the court remains an integral part of the story. Keeping that in mind, this book elects to tell the story of the transformative Constitution in the courtroom. It tells that story through nine judgements, ranging across our constitutional history, and selected from both the Supreme Court and the high courts. Together, these nine judgements articulate, in concrete terms, the transformative vision of the Indian Constitution.

The first set speaks to the Equality Code (Articles 14 to 16 of the Constitution). The cases engage with gender equality, the decriminalization of sexual orientation, and the justifications for affirmative action and reservations. Taken separately and taken together, these judgements understand equality to be about overcoming institutional and structural barriers that have kept individuals and groups in a state of subordination. The text of the Equality Code, born out of more than a century of struggles for equal status and equal moral membership of the polity, locates and identifies sites of historical and current discrimination. It then commits the Constitution and the State to overcoming them, whether by the removal of discriminatory laws or by positive (affirmative) action. To use familiar shorthand—the Equality Code enshrines a vision of substantive equality as opposed to a merely formal (likes should be treated alike) one.

The second set of cases engages with the concept of fraternity, and interprets those articles of the Constitution that have remained marginalized, both in judicial and in academic discourse. In dealing with economic exclusion (Article 15[2]), social boycotts and religious excommunication (Article 17), and workplace exploitation (Article 23), these judgements recognize that liberty and equality are threatened not only by concentrated State power but also by ‘private’ orderings (including religion and ‘custom’) that nonetheless have the potential to dominate individuals and block their access to the basic goods that are necessary to sustain a dignified life. This has been especially true in Indian history, where social and economic sanctions have often operated with far greater force than the coercive power of the State. The principle of ‘fraternity’ commits the Constitution and the courts to overcoming these ‘spheres of personal subordination’.94

The last set of cases takes us back to the relationship between the individual and the State, and the Constitution’s ‘liberty code’ (Articles 19 to 22). These judgements interrogate the State’s role in upholding oppressive structures (in this case, family structures) that threaten individual freedom and the right to privacy. They examine the extent to which core civil liberties can be subordinated to claims of the ‘public welfare’ (especially in cases of an ‘Emergency’). And lastly, they look at how—by guaranteeing a right against self-incrimination—the Constitution stands between an individual accused of a crime, and the State in its most violent avatar: that of an interrogator and enforcer of laws. Together, these judgements indicate how the purpose of the Constitution is to transform a culture of authority under the colonial regime into a culture of justification in a free, open, and democratic society.

And as we have seen, liberty, equality, and fraternity are not hermetically sealed off from each other. So, while these judgements are each worth studying individually, their transformative potential only shines through when we read them together: as integral elements of the three pillars of the constitutional trinity, mutually reinforcing and creating the necessary foundation for a free and egalitarian democratic politics.

V. Emotion Recollected in Tranquillity: The Interpretive Approach

What interpretive theory underlies this vision of the transformative Constitution? The contemporary, dominant approach to constitutional interpretation is that of the ‘living tree’:95 the Constitution is treated as an evolving document, with judges bearing the responsibility of ‘updating’ it so that it keeps pace with changing times. The living-tree approach is invoked to justify the expansion of Article 21, as well as the expansion of judicial power beyond what was contemplated by the framers96 (or is permitted by the text). However, without an explanation of the basis for evolution, and the direction in which the Constitution is meant to evolve,97 living-tree constitutionalism remains little more than an incantation, and a vehicle for judicial ideologies to masquerade as constitutional evolution. With a few exceptions,98 the Supreme Court is yet to provide us with a conceptual grounding for its evolutionary approach.

By contrast, the intellectual opponent of living-tree constitutionalism, i.e., constitutional originalism, is discredited in India. Any reference to it draws derisive and fearful comments about a ‘return to the Gopalan era’99—the Supreme Court’s early, text-bound days. Trapped between the historical unacceptability of originalism and the boundless manipulability of the living tree, constitutional interpretation seems to be at an impasse.100

Transformative constitutionalism takes seriously the text of the Constitution, its structure, and the historical moment of its framing. In order to glean the meaning of the Constitution’s provisions, it examines the discussions of the Drafting Committee, where these provisions were first proposed and given shape, and then the Constituent Assembly Debates, where they passed through the furnace of fierce opposition before being moulded into their final form. While conceding that this is by no means a definitive enquiry, transformative constitutionalism rules out interpretations that simply cannot be reconciled with a historically informed reading of the constitutional text.101 For instance, it rules out the judicial pyrotechnics that rewrote Article 21 in Maneka Gandhi v. Union of India—the jewel in the crown of living-tree constitutionalism. In that sense, transformative constitutionalism shares some of the commitments of originalism.

Unlike the prominent variants of originalism, however, transformative constitutionalism is not frozen at the moment of framing. While taking text, structure, and history as crucial building blocks of constitutional meaning, it does not accord an overriding veto power to any of them. It does not bind itself to a mythical ‘original intent’102 of the framers, and nor does it tie itself to the ‘original meaning’ that the words used by the Constitution carried in 1950. Transformative constitutionalism recognizes that the framers were building a Constitution meant to last for generations. They were careful and conscious about the words they chose, and the words they chose (for the most part) expressed principles that would endure, not concrete commitments that would soon lose their salience and become antiquated in a rapidly changing world.103 Transformative constitutionalism’s task is to identify and express these founding principles that constitute the framework within which constitutional interpretation is to be carried on.104

How are these principles to be identifed? It is here that transformative constitutionalism decisively parts company with both constitutional originalism and living-tree constitutionalism by embracing a more ecumenical interpretive canon, as discussed above. Transformative constitutionalism takes seriously Kannabiran’s insight that:

… a constitution framed after a liberation struggle or a struggle for independence is like poetry, emotion recollected in tranquillity … there cannot be, there should not be two social histories, one for political theorizing and another for legal theorizing … the people who met in the Constituent Assembly were not mere technicians who had gathered there to prepare a handbook for running the government. They had participated in the struggles and, short of holding elections, every effort had been made to give their gathering a representative character.105

To give expression to this ‘emotion recollected in tranquillity’, transformative constitutionalism examines the historical roots of the Fundamental Rights chapter in the liberation struggles: not just the dominant nationalist avatar of the freedom movement, but the plurality of liberation struggles that preceded the drafting of the Constitution, in the course of which Indians gave shape to their aspirations in the language of liberty, equality, and fraternity. For transformative constitutionalism, the Congress party’s 1931 Karachi Bill of Rights is as important as Rukhmabai’s letters to the Times of India in 1885, arguing for marital equality within the family; and Jyotirao Phule’s Gulamgiri is as relevant as the work of the Sub-Committee that drafted the Fundamental Rights chapter. Ultimately, it is a combination of all of these—text, structure, drafting history, and broader social and political history, including non-dominant dissenting strands of that history—that locates the constitutional document within its complete context and yields constitutional meaning. The task of this book, through the nine judgements that it examines, is to demonstrate how this approach to constitutional interpretation might work in practice.

But to this interpretive approach, two objections may be raised. First, that colonial India had no vocabulary of ‘rights’ (whatever existed was merely derivative of Western conceptions). Therefore, any history-driven approach is anachronistic. This popular objection, which treats the concept of rights as a Western import that is somehow alien to India, is deeply misguided. To start with, it ignores language. As Anderson and Guha point out, the existence of words such as ‘insaf [justice], hak [right], nyaya [justice], and adhikara [right]’ should give pause before lazily subscribing to colonial scholarship (and its postcolonial variants) that holds that ‘South Asian “societies base their social structure on duties and obligations rather than on rights”’.106

It also ignores the thriving discourse on rights that existed in colonial India, both within the formal channels of the nationalist movement107 and beyond.108 This included the domain of culture (such as the mediaeval Bhakti movement, which was translated by nineteenth-century reformers into the modern idiom of ‘equality’ and ‘justice’109). As this book will demonstrate, whatever the (Western) origins of the discourse of rights in colonial India, it arose out of the specific circumstances of the subcontinent,110 and assumed a shape that was far more than merely derivative. Whether it was Jyotirao Phule’s critiques of caste by using the vocabulary of slavery and freedom, Tarabai Shinde’s critique of gender relations in the language of equality, the Ad-Dharmi Movement’s ‘communal egalitarianism’, B.R. Ambedkar’s framing of his anti-boycott movement in terms of access to the public sphere, Gandhi’s uncompromising advocacy of the freedom of speech, and many more—Indians excavated the concept of rights, framed it to respond to the circumstances of the time, and made it their own.111

The second objection is that transformative constitutionalism takes a historical approach without undergoing the full rigours of the historical method. To an extent, this peril exists with any approach to legal and constitutional interpretation. The nature of the legal enterprise requires the interpreter to draw conclusions from history and, to a lesser extent, from political philosophy, sociology, and other disciplines. This remains a fraught enterprise. As Alessandro Portelli observed, while discussing Italian terror trials of the 1970s:

… the magistrates were thus involved in reconstructing the past, redefining its meaning, and attempting an overall interpretation. These are historical tasks, and it is appropriate to examine the way they were performed from the point of view of the theory and method of history …112

The criticism is well taken, and, as will be clarified in the next section, transformative constitutionalism makes no claim to superior truth, whether legal or historical. It is also important to point out, however, that the form of interpretation is constitutional, not historical. Transformative constitutionalism does not seek to engage in a purely historical enquiry. Rather, it takes the constitutional text and the principles embedded in it as its starting point, and attempts to place them in their extended historical context in order to understand their meaning. This form of ‘contextual interpretation’ is the staple feature of numerous constitutional courts (such as those of Canada and South Africa). While it must, of necessity, remain sensitive to historiography and the historical method, it need not be judged on precisely the same yardstick that we would judge a claim that is made within the discipline of history.113

VI. The Contrapuntal Canon

Finally, to reiterate, this vision of the transformative Constitution does not make any claims to universal truth. It does not set itself up as the correct interpretation of the Constitution, or necessarily even as a superior interpretation of the Constitution. That would be a perilous claim, given the polyphony of the Constituent Assembly, the sheer diversity of its voices, as well as the silences and absences (of the Muslim League, the Socialist Party, and Gandhi, to name just three) that surrounded the Constitution-making process.114 Besides, grand narratives have a tendency towards becoming totalitarian.115 Any historically grounded interpretation must therefore acknowledge its own potential to exclude and marginalize voices from the past, and commit to remaining both open-ended and subject to revision. Otherwise, it risks stifling the very Constitution that it intends to liberate.116 So, my aims are more modest: I seek only to advance one reading of the Constitution that, when viewed in light of its text and context, is compelling on its own terms.117

Indeed, any attempted task of imposing a single truth upon the Constitution would be a futile one. As Robert Cover pointed out in a famous essay, ‘no set of legal institutions or prescriptions exists apart from the narratives that locate it and give it meaning’.118 And narratives are never singular. Through the course of his essay, Cover explored the proliferation of legal meanings and narratives through a range of examples taken from US history. For instance, in the mid-nineteenth century, the ‘radical constitutionalists’ challenged the US Supreme Court’s interpretation of the relationship between slavery and the constitution. They advanced an insurgent, alternative reading of the constitution that used the constitutional structure and a broader interpretive canon (including the Declaration of Independence) to argue that slavery was not just a moral wrong, but that it was unconstitutional.119 There is thus an inevitable plurality of ‘meanings’ that circulates around the constitutional text, as well as a plurality of ‘narratives’ within which the text comes to be located. Legal and moral tensions arise when dominant meanings and narratives, as selected by courts, are challenged by dissident individuals and communities who build alternative systems of meaning.

But, in this book, that dissent comes from within the courtroom. The nine judgements are not part of the traditional ‘constitutional canon’, as taught in law schools or found in popular writing—the canon that is defined by Kesavananda Bharati, Maneka Gandhi, Minerva Mills, Vishaka, and so on. Instead, they include high court judgements that were reversed by the Supreme Court, dissenting opinions, and Supreme Court judgements that remain good law but are rarely relied upon or even cited by the contemporary Court. This is a contrapuntal canon.

I borrow the term contrapuntal from Edward Said, who counselled us to read any textual tradition ‘with an effort to draw out, extend, give emphasis and voice to what is silent or marginally present’.120 From the detritus of the Indian constitutional canon—the dissenting opinions, the overruled high court judgements, and the ignored or marginalized Supreme Court decisions—there shines forth the vision of the transformative Constitution, and the trinity of liberty, equality, and fraternity. By reading our constitutional history against the grain,121 it is a vision that is open to us to retrieve and reclaim.122 That is the task of this book.


Part One

Equality


Article 14

The State shall not deny to any person equality before the law or the equal protection of the laws within the territory of India.

Article 15

(1) The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth or any of them.

…

(3) Nothing in this article shall prevent the State from making any special provision for women and children.

(4) Nothing in this article or in clause (2) of Article 29 shall prevent the State from making any special provision for the advancement of any socially and educationally backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes.

Article 16

(1) There shall be equality of opportunity for all citizens in matters relating to employment or appointment to any office under the State.

…

(4) Nothing in this article shall prevent the State from making any provision for the reservation of appointments or posts in favour of any backward class of citizens which, in the opinion of the State, is not adequately represented in the services under the State.
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Sex Discrimination: Anuj Garg and the Anti-Stereotyping Principle
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NO EYEBROWS WERE RAISED when, in 1914, the colonial government enacted the Punjab Excise Act—a dry-as-dust, eighty-section legislation regulating the transport and sale of liquor in Delhi. Tucked away unobtrusively in the middle of the Act was Section 30, part of a bouquet of prohibitions and penalties:

No person who is licensed to sell any liquor or intoxicating drug for consumption … shall … employ or permit to be employed … any man under the age of 25 years or any women in any part of such premises in which such liquor or intoxicating drug is consumed by the public.1

It took eight decades before an eyebrow was finally raised. The constitutionality of Section 30 was challenged in 1999. The Delhi High Court held that it was discriminatory against women and struck it down. In 2008, the case proceeded to the Supreme Court (Anuj Garg v. Hotel Association of India).2 The Government of Delhi contended that the law had been framed to protect women from the hazards of employment in the liquor industry. A bemused Supreme Court did not need too many words to reject this argument, noting in conclusion that the law resulted in ‘invidious discrimination perpetuating sexual differences’.3

Striking down a law excluding women from an entire industry may seem easy.4 Anuj Garg, however, was more than just that. It was the first time that the Supreme Court seriously engaged with the meaning of the constitutional imperative contained in Article 15(1): ‘The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth or any of them.’ In doing so, I will argue, it initiated a jurisprudence whose impact extended far beyond the Punjab Excise Act, and which could become the foundation for a transformative constitutional vision of gender equality.5

I begin by excavating the sparse text of Article 15(1) of the Constitution (I) and then examine the history of Indian sex discrimination jurisprudence in the six decades leading up to Anuj Garg (II). This history can broadly be divided into two intellectual traditions. The first is a ‘formal reading’, which justifies differential treatment of men and women on the basis of presumed ‘natural differences’ between the sexes. It also holds that discrimination results only from conscious, hostile intentions of lawmakers. Set against this approach is the ‘transformative reading’, which rejects the notion of ‘natural differences’. It understands discrimination as a product of social, economic, and cultural structures and institutions that create ‘patterns of … exclusion’.6 The judgement in Anuj Garg is the culmination of this second tradition.

Then, in (III), I trace the roots of gendered stereotypes to a social and political consensus that divided the colonial Indian society into two ‘separate spheres’: a public sphere to be occupied by men, and a private sphere—representing the ‘community’—that was the domain of women. I argue that this idea of separate spheres was challenged by the political movement for women’s right to vote, a movement whose vision triumphed with the framing of the Constitution (IV). Consequently, Anuj Garg was correct in rejecting the conception of ‘natural differences’. I conclude by discussing the transformative potential of the reasoning in Anuj Garg for sex discrimination jurisprudence in the years to come (V).

I. ‘Shall not discriminate … on grounds only of … sex …’

Let us tentatively define ‘discrimination’ as an unequal and unjustifiable distribution of benefits and burdens between people or groups of people.7 Immediately, however, we run into problems. For example, racial segregation in the West was defended for many years on the faulty basis that the facilities offered to whites and blacks were ‘separate but equal’. Closer home, we can imagine that if the State were to provide public facilities (for example, separate public toilets) based on caste, it would be presumptively unconstitutional. On the other hand, separate toilets for men and women do not appear to raise any constitutional concerns.8 It, therefore, seems that in some cases, the mere act of classification creates constitutional problems, while in other cases this is not so.9

Further, notice that the act of classification precedes differential allocation of benefits and burdens. Therefore, the problem is not material but expressive in at least some cases. Whatever the actual distribution of tangible or material benefits, certain kinds of classifications by their very nature communicate a social message of separation and segregation. This is inextricably connected with superiority and inferiority, exalting certain groups and demeaning others. When we consider sex discrimination under Article 15(1), therefore, the first question that we must ask ourselves is whether all sex-based classifications are at least presumptively discriminatory (they might still ultimately be constitutional if the State can justify them), or whether something more than mere classification is needed to make out a claim of discrimination.10

The word ‘grounds’ is equally slippery. On one reading, ‘grounds’ might refer to someone’s subjective reasons for holding a set of beliefs, or acting in a certain way. For example, consider the question, ‘What are the grounds upon which you acted?’ which roughly translates to ‘Why did you act in this way?’ On this reading, under Article 15(1), the phrase ‘on grounds only of … sex’ qualifies the phrase ‘The State shall not …’ and translates into the following injunction: the grounds of sex, race, caste, etc. cannot be what motivates the State to discriminate against anyone.

The word ‘grounds’, however, need not only translate into ‘reasons for’. It could also be understood to refer to the personal attributes of sex, caste, race, religion, and place of origin set out in the latter part of Article 15(1). On this reading, Article 15(1) does not ask us to locate the root of discrimination in the reason or motivation for State action, but asks us to focus on how an act of discrimination, in its effects, might involve one of the grounds listed under Article 15(1). For example, a hypothetical law that requires people to relinquish their employment on pregnancy might be motivated by reasons of efficiency, and would thus not be discriminatory in the first sense of the word ‘grounds’. But it is also part of a broader institutional structure of workplace norms that disadvantage women from achieving parity with men. Therefore, it can be argued to be discriminatory in the second sense of the word ‘grounds’.11 As the Canadian Supreme Court put the point, the distinction between the two approaches is a distinction between locating discrimination in the ‘moral blameworthiness’ of individual actors and their actions (in this case, the State) on the one hand, and on the other locating it in ‘policies and practices’ whose effect is discriminatory ‘even if that effect is unintended and unforeseen’.12

This dual understanding of the word ‘grounds’ acquires particular salience when read alongside two words that follow: ‘only’ and ‘sex’. Does the placement of the word ‘only’ after ‘grounds’ allow the State to get away with discriminatory action if it can demonstrate the existence of grounds additional to sex?13 And does ‘sex’ itself refer only to the observable, physical distinctions between men and women, or does it also include social norms and assumptions that are often superimposed upon physical difference, and which make that physical difference salient?14 For example, the fact that women can become pregnant and men cannot is a physical difference. However, that difference acquires salience only in the context of workplace regulations which, by default, require a certain number of days of attendance in the year, and therefore disadvantage pregnancies.15

Lastly, Article 15(1) cannot be separated from Article 15(3):

Nothing in this article shall prevent the State from making any special provision for women and children.16

Textually, Article 15(3) is framed as an exception to Article 15(1), saving State action that would otherwise have violated the non-discrimination clause, as long as it is a ‘special provision for women …’17 However, does the phrase ‘special provision’ provide a carte blanche to the State? That seems unlikely because, structurally, Article 15(3) is nested not only within Article 15 (that deals with discrimination), but within the broader Equality Code of the Constitution (Articles 14 to 18).18 Its purpose seems to be obvious: to allow the State to make laws removing existing social or cultural barriers that prevent women from achieving genuine equality with men in various fields.19 Consequently, to fall within Article 15(3), State action would need to bear some relation to the above goal. What that leaves open, however, is the nature and degree to which the State might be called upon to demonstrate that relation.20

II. Article 15(1): The Courts and the Constitution

A. The Formalist Approach

Soon after the Constitution came into force, the High Court of Calcutta was asked to decide the scope of the sex discrimination clause. Order XXV, Rule 1 of the Code of Civil Procedure (1908) outlined the conditions under which plaintiffs in a legal proceeding could be required to furnish a security to the court. This was to guard against the eventuality that they lost the case, were ordered to pay the costs of litigation to the other party, and were unable to do so. Security could be taken from male plaintiffs in case they were residing outside India and did not possess sufficient immovable property in India. From female plaintiffs, on the other hand, security could be taken merely if they did not possess sufficient immovable property, regardless of where they were living.

In Mahadeb Jiew v. B.B. Sen,21 the High Court of Calcutta rejected a challenge to this provision, holding that the discrimination wrought by the provision was not on grounds of sex alone, but of sex and property.22 So, even though Order XXV, Rule 1 treated men and women who were otherwise in an identical position (non-propertied and resident in India) differently, the Court held that Article 15 barred only ‘discriminations on the grounds of sex alone and on no other grounds’.23

In Mahadeb Jiew, the Calcutta High Court did three things. First, it read the word ‘only’ in Article 15(1) to mean ‘that and no other’. Legislation would be held not to violate Article 15(1) as long as the State could demonstrate that its discriminatory classification took into account at least one feature other than those listed under Article 15(1).24 Second, it did not examine the legislation’s effect (which was to place a burden upon non-propertied resident women but not their male counterparts), but limited itself to examining the formal basis of the legislative classification (sex + property). And third, the Court made no attempt to undertake a deeper examination into the foundations of the impugned legislation. Why was it the case that resident, non-propertied female plaintiffs could be required to pay security for costs, but resident, non-propertied male plaintiffs could not? The answer is clear: the law rested on assumptions or stereotypes about women’s financial acumen (or lack thereof), and their (in)ability to earn and pay on demand. A formal reading of Order XXV, Rule 1 that stopped at noting that the legislative classification was drawn along sex and property simply ignored the fact that ‘sex’ and ‘property’ were not analytically distinct and separate categories. Rather, ‘sex’ and ‘property’ together advanced a legislative vision (and a legislative result) that relegated the financial capacities of women to a lesser sphere than those of men, with no other justification than the fact that they were women.

The logic of the Calcutta High Court was taken one step forward by the High Court of Punjab and Haryana in R.S. Singh v. State of Punjab,25 a case challenging the governor’s order disqualifying women from being appointed to any post in a men’s jail (apart from clerk or matron). Rejecting a claim brought to it by a woman who had been refused appointment as the superintendent of a men’s jail, the Court held that sex, along with ‘other factors’, could be a legitimate basis of legislative classification. These factors included:

patent physical disparities … [differences] in the structure of body, in the functions to be performed by each, in the amount of physical strength … [in] the influence of vigorous health upon the future well-being of the race …. [in] the self-reliance which enables one to assert full rights, and in the capacity to maintain the struggle for subsistence.26

Further, women’s ‘physical structure and the performance of maternal functions’ were two ‘conditions’ cited that placed them at a ‘disadvantage in the struggle for subsistence.’ The Court held that as long as legislation was founded upon these ‘natural differences’ between the sexes, even if it drew a clear line privileging men over women, it could be justified. It then upheld the challenged order because ‘it needs no great imagination to visualize the awkward and even the hazardous position of a woman acting as a warder or other jail official who has to personally ensure and maintain discipline over habitual male criminals’.27 Here, the ‘natural differences’ that the Court outlined in the paragraph above were transformed into salient differences in the context of prison hiring. Presumably because of the disparities in physical strength, self-reliance, and so on, the State could legitimately discriminate against women in contexts where such disparities were relevant considerations.

Read together, B.B. Sen and R.S. Singh advance what Ratna Kapur calls the ‘formalist reading’ of Article 15(1).28 Broadly, the formalist reading consists of three prongs. First, State-sanctioned differential treatment between men and women does not amount to ‘discrimination’ if it is based on ‘natural differences’ between men and women. These natural differences are presumed to exist between all men and all women (or at least between enough men and enough women that the blunt instrument of law can assume them to be universal when it makes classifications). Second, the word ‘grounds’ is to be read as referring predominantly to the form of the legislative classification under challenge (e.g., sex + property), and not its impact. And third, the phrase ‘only … of sex’ in Article 15(1) is to be read to mean ‘sex alone, and nothing else’.29

The formalist reading culminated in the three-judge bench decision of the Supreme Court in Air India v. Nargesh Meerza,30 decided in 1982. Nargesh Meerza involved a constitutional challenge to Regulations 46 and 47 of the Air India Employees’ Service Regulations. These regulations created significant disparity between the pay and promotional avenues of male in-flight cabin crew (Air Flight Pursers or AFPs) and their female counterparts (Air Hostesses or AHs). For example, while the retirement age for AFPs was fifty-eight years, AHs were compelled to retire at the age of thirty-five years, or on marriage (if they married within four years of joining the service), or on their first pregnancy, whichever occurred first. After many lengthy and complex rounds of litigation before different forums, the Supreme Court finally upheld the Regulations in part, modified them in part, and struck them down in part. The Supreme Court’s judgement involved some problematic reading of service law jurisprudence, but more importantly the Court endorsed the Sen-Singh line of reasoning. It upheld the Regulations because the disparities were based ‘on the grounds of sex coupled with other considerations’.31 The marriage regulation, for instance, was upheld because:

… the Regulation permits an AH to marry at the age of 23 if she has joined the service at the age of 19 which is by all standards a very sound and salutary provision. Apart from improving the health of the employee, it helps a good deal in the promotion and boosting up of our family planning programme. Secondly, if a woman marries near about the age of 20 to 23 years, she becomes fully mature and there is every chance of such a marriage proving a success, all things being equal. Thirdly … if the bar of marriage within four years of service is removed then the Corporation will have to incur huge expenditure in recruiting additional AHs either on a temporary or on ad-hoc basis to replace the working AHs if they conceive …32

Later in the judgement, while the Court refused to accept compulsory retirement on first pregnancy, as a ‘reasonable compromise’ it endorsed a proposal by Air India to amend the Regulation and replace ‘first pregnancy’ with ‘third pregnancy’, along with a series of requirements such as unpaid pregnancy leave and regular physical check-ups. This, the Court observed, was reasonable because:

[it] would be in the larger interest of the health of the AH concerned as also for the good upbringing of the children. Secondly … when the entire world is faced with the problem of population explosion it will not only be desirable but absolutely essential for every country to see that the family planning programme is not only whipped up but maintained at sufficient levels so as to meet the danger of overpopulation …33

Read together, these two paragraphs constitute the foundation of the stereotype approach to sex discrimination, which, in turn, is based on a social vision known as the ‘separate-spheres theory’. Broadly, the separate-spheres theory holds that because of certain natural differences between the sexes, while the public sphere is the appropriate arena of action for men, the private sphere—the home, the family, and domestic life—is the appropriate arena for women. In Nargeesh Meerza, the separate-spheres theory formed the backbone of the Court’s sex discrimination analysis: differential treatment between men and women was held not to be discriminatory, and was justified by invoking ‘family planning’, ‘successful marriage’, ‘upbringing of children’, and ‘control of population explosion’, each of which was deemed to be the specific responsibility of women.34 Hence, the structure of the Regulations, aimed at achieving this by disincentivizing women from early marriage and too many pregnancies, was held to be constitutional.35Nargeesh Meerza represents, therefore, the apogee of the formalist approach to Article 15(1), combining all the elements that we have discussed above.36

Furthermore, this reading of Article 15(1) has also spilt over into the interpretation of Article 15(3). In Yusuf Abdul Aziz v. State of Bombay,37 the constitutional validity of Section 497 of the Indian Penal Code was challenged. Under Section 497, in an extramarital affair, only the man could be held guilty of the offence of adultery. When this section was challenged as being discriminatory against men, the Supreme Court upheld it in a very short judgement, holding that since Article 15(3) authorized the State to make ‘any special provisions for women’,38 a criminal provision exempting women from liability for precisely the same act that a man could be punished for was nonetheless constitutional. However, this surely cannot be right: if Article 15(3) is to be read as providing a carte blanche to the State in this fashion, then the prohibition upon ‘sex discrimination’ under Article 15(1) becomes redundant (the provision might as well have read,‘The State shall not accord favourable treatment to men’). More importantly, however, what the Supreme Court failed to analyse was that Section 497—while ostensibly for the benefit of women—was nonetheless based upon gendered stereotypes: in this case, the stereotype that, when it comes to sexual relations, women are passive and devoid of agency, always the seduced, and never the seducers.39 In fact, three decades later, in another challenge to the adultery provisions, the Court articulated the stereotype and accepted it as a legitimate basis for the law: ‘it is commonly accepted that it is the man who is the seducer and not the woman’.40 Yusuf Abdul Aziz, therefore, highlighted the important insight that Articles 15(1) and 15(3) cannot be separated. Our approach to understanding what constitutes ‘discrimination on grounds only of sex’ will also structure our approach towards what ‘special provisions’ the State can make, ostensibly for the benefit of women.

B. The Transformative Reading

In 1954, just three years after the judgement in B.B. Sen, the High Court of Allahabad was faced with a similar situation. The Uttar Pradesh Courts of Wards Act allowed the local government to declare that persons suffering from certain specific conditions, such as physical or mental ‘defects’, conviction for non-bailable offences, failure to discharge debts, and so on, were ‘incapable of managing their property’. The Act also, however, allowed the Government to declare any woman incapable of managing her property, whether or not any of the above conditions existed. In Rani Raj Rajeshwari Devi v. State of UP,41 the Act was defended on the basis that, as in B.B. Sen, the legislative classification was not drawn solely along the lines of sex, but along the lines of sex and property. And like Yusuf Abdul Aziz (which was decided the same year), it was argued that the provision was a ‘benign’ one, designed to protect women from unscrupulous predators of their property (‘… women generally are not such competent managers of property as men and are much more liable to be led astray …’42).

The Allahabad High Court, however, was having none of it. It swiftly held that whatever the manner in which the legislative classification had been drawn, the fact remained that it treated (otherwise) identically placed men and women differently. In other words, if the legislation’s effect was to treat men and women differently, its form (i.e., the precise character of the classification) or reason was irrelevant. Equally brusque was the Court’s rejection of the Government’s plea that because women were more liable to be led astray, they could be treated as ‘a class by themselves’ for the purpose of drawing legislative distinctions:

… evasion of the Constitution can[not] be permitted merely by calling an act classification and not discrimination … A classification which the Constitution forbids cannot possibly be said to be reasonable.43

This observation is crucial. The Allahabad High Court effectively rejected the argument that legislative differentiation founded upon ‘natural differences’ was not discrimination but only ‘classification’. On the contrary, in the teeth of Article 15(1), it was not open to the State to treat men and women as separate ‘classes’ by themselves by attributing certain stereotypical or generalized characteristics to all men or all women (competent management of property, physical weakness, maternal functions, etc.)

The Allahabad High Court’s analysis was followed by the High Court of Orissa in 1969. The Orissa Civil Service Rules allowed the state government to disqualify married women from employment if the ‘efficiency of the service’ required it.44 Men were placed under no similar disqualification. The justification for this was provided in the Indian Administrative Rules, which stated that ‘marriage brings about certain disabilities and obligations which may affect the efficiency or suitability for employment’.45 Once again, the State defended its law by arguing that the legislative classification was not based ‘only’ on grounds of sex, but that it had a ‘reasonable nexus in relation to … the maintenance of the efficiency of the service’.46 The role played by ‘sex plus physical weakness’ in R.S. Singh and ‘sex plus obligations of motherhood’ in Nargesh Meerza was now played by ‘sex plus efficiency’. The Orissa High Court was as swift in rejecting this line of reasoning as the Allahabad High Court had been, observing that:

… marriage does not operate as a disqualification for appointment … in the case of men, whereas in the case of married women, by Rule 6(2), they are being excluded from appointment. Such a disqualification being thus based on sex is unconstitutional.47

Both the Allahabad and the Orissa High Courts intuitively grasped that what was being defended as ‘sex plus another ground’ was little more than stereotype-based justification of laws that discriminated against women. However, neither of those cases examined the stereotypes in any detail. A move towards this was first made by the Delhi High Court, in a case where the claim of sex discrimination was brought by a man. In Walter Alfred Baid v. Union of India,48 Lady Irwin Hospital’s Recruitment Rules permitted only women to be appointed as senior nursing tutors. Striking this down, the High Court held that:

… it is difficult to accept the position that a discrimination based on sex is nevertheless not a discrimination based on sex ‘alone’ because it is based on ‘other considerations’ even though these other considerations have their genesis in the sex itself … while it is true that there are patent physical disparities between the two sexes, yet it is not possible to justify a conclusion … that all women or all men, as the case may be, would be unfit … for a particular class of work.49

Taking one step further along the road, the Delhi High Court correctly identified the fact that the State’s ‘sex plus’ justification meant nothing more than assumptions about what sex entailed. The Court made it clear that existing physical differences between men and women could not be made legislatively salient in this manner. In other words, the State could not take differences between men and women that existed in some, or even most cases, and frame laws as if that difference was what defined the sexes. To put it another way: while in the Sen-Singh line of cases, the Courts had (implicitly) held that the word ‘sex’ under Article 15(1) carried with it an entire constellation of physical and social characteristics that attached themselves to the sexes, the Delhi High Court rejected any reading of ‘sex’ that went beyond the biological.

This emerging jurisprudence was consolidated by the Kerala High Court soon afterwards. In A.N. Rajamma v. State of Kerala,50 women were denied appointment in the Last Grade Service by invoking ‘the arduous and special nature’51 of the duties (including late office hours and touring). Invalidating the disqualification on the basis that what mattered was the effect of the law, here, for the first time, a court explicitly identified what had been at play in the Sen-Singh line of cases and, drawing from American jurisprudence, gave it a name—‘romantic paternalism’:

[Under romantic paternalism] the social thinking and the approach to the question of the role women had to play in society was … tradition bound.52

As opposed to the formalist approach to Article 15(1) and sex equality, I characterize this as the transformative approach. The hallmarks of the transformative approach are: first, that it focuses not on the particular manner in which the legislative classification is drawn (its object or its form), but upon its impact, or effects, upon men and women (or sub-classes of men and women); second, it rejects any State justification that relies upon the trope of ‘natural differences’ between the genders;53 and third, as a corollary, it no longer allows the word ‘only’ to be used to limit the scope of Article 15(1) by granting safe harbour to laws that have not formally disadvantaged women, or have done so on the presumption of natural differences. And it was in Anuj Garg v. Hotel Association that this second judicial tradition found its culmination.54

Recall that in Anuj Garg, the State justified the ban on women’s employment in the liquor industry on the basis that it was a benign legislation (perhaps even a ‘special provision’ under Article 15[3]) for their own security. Rejecting this argument and observing that the burden of providing adequate security lay upon the State (and not upon women), the Court went on to note:

The impugned legislation suffers from incurable fixations of stereotype morality and conception of sexual role. The perspective thus arrived at is outmoded in content and stifling in means.55

In this way, the Court rejected the stereotype-based justification that would have upheld the law as either a non-discriminatory benign classification, or saved by Article 15(3). But in any event, the State’s reasoning could not be accepted, because:

Legislation should not be only assessed on its proposed aims but rather on the implications and the effects … No law in its ultimate effect should end up perpetuating the oppression of women.56

I want to focus closely on this, because both parts of the Court’s formulation are important. In the first sentence, the Court affirmed the effects-oriented test (as opposed to the formal, classification-based test) of discrimination under Article 15(1). But ‘effects’ upon what? In the second sentence, the Court answered this question by highlighting that it would scrutinize whether laws perpetuated the oppression of women. In other words, the Court endorsed a view of discrimination that understood it as something both ongoing (perpetuation) and institutional (oppression).

A significant consequence of adopting an institutional, effects-based view of discrimination is the impact of the role of the word ‘only’ in Article 15(1). Recall that previous judgements had invoked the word ‘only’ to deny discrimination claims in two contexts: first, where the State invoked reasons other than sex to justify a straightforward discriminatory classification that impacted women; and second, where the classification itself was drawn along the lines of ‘grounds’ other than sex, and therefore did not result in burdening only and all women, but only some women in an indirect manner. A straightforward example is pregnancy; but consider also, for example, a law that set educational barriers for contesting elections in a society where women are disproportionately denied access to education.57

A simple effects test, with nothing more, would be able to deal with the first kind of claim, because the reasons for State action would now drop out of the picture. However, only an institutional view of discrimination could deal with the second kind of claim, where legislative classification did not single out ‘women’ qua women for unfavourable treatment, but nonetheless, in a broader institutional context, contributed to ‘perpetuating the oppression of women’.58 This is particularly important because, in modern times, it will be rare to find the State expressly invoking stereotypes to justify discriminatory laws. What will be far more common, as we shall see, is that legislative form, which will appear to be worded neutrally, will nonetheless be founded on stereotypical assumptions that have disadvantaged women and continue to do so at a structural and institutional level. The importance of Anuj Garg was to decisively shift the enquiry from the former to the latter.

Anuj Garg, therefore, brought together the two disparate strands of the transformative approach to Article 15(1) that had been present to varying and scattered degrees in previous decisions. Under Article 15(1), legislation would have to be tested on the basis of its systematic and institutional effects, and not on the basis of the goals or aims that the State sought to invoke; and secondly, in no circumstances could discriminatory legislation be justified by resorting to stereotypes about the roles, abilities, or capacities of the sexes. These two strands, when brought together, yielded a powerful jurisprudence of sex equality, which not only adopted the perspective of those whose actions, identities, and lives were actually impacted by the law, but also ruled the entire justificatory logic of ‘natural differences’ constitutionally invalid.

To understand what is at stake, let us briefly return to our discussion in Section I. The disagreement between the formal and the transformative approaches, it should now be clear, is a disagreement over the meanings of the four words at the heart of Article 15(1): ‘grounds’, ‘discriminate’, ‘only’, and ‘sex’. The formal approach reads ‘grounds’ to mean the bases, or objects, of legislation, and equates it with the manner in which the legislature has gone about drawing the line of classification along which benefits or burdens are distributed. The transformative approach, on the other hand, understands ‘grounds’ to refer to the five indices of discrimination set out under Article 15(1), and consequently assesses legislation for its impact, or effect, upon those indices (in our case, the index of sex).

Secondly, the formal approach holds that if legislation tracks supposed or assumed ‘natural differences’ between men and women, then it isn’t discriminatory at all, but merely a ‘reasonable classification’. The transformative approach, on the other hand, holds that basing legislation on assumed ‘natural differences’ is precisely what it means to discriminate. In framing a guarantee against discrimination, the Constitution was ruling out the use of ‘natural differences’ as a factor in classification groups of individuals for the allocation of differential benefits and burdens.

Thirdly, the formal approach holds that the word ‘only’ in Article 15(1) exempts State action that can be justified by reasons other than sex, or legislative classifications that are not directly and frontally drawn along the lines of sex. On the other hand, the transformative reading, which focuses on discrimination as involving institutional patterns, does not accord any such limiting role to the word ‘only’.

And lastly, as a corollary, the formalist approach is wedded to an understanding of sex that attaches a whole range of physical, mental, and emotional attributes to men and women as a class. This is why, if an unequal law is based on these attributes, the formalist approach treats it not as (impermissible) discrimination but as (valid) classification. And it is this understanding of sex that the transformative approach rejects. Importantly, the transformative approach is not committed to denying the existence of differences between men and women. What it is committed to is rejecting the manner in which these differences are often given legal salience, as the bases of laws that permit or sanction discrimination.

In their approach to sex equality and discrimination, these two approaches are polar opposites of each other. Which of them is correct? The bare-bones language of Article 15(1) gives us no answers. We must therefore turn to constitutional structure and constitutional history.

III. Separate Spheres

The division of the world into gendered public and private spheres was a staple feature of the subcontinent’s social and political thought from the second half of the nineteenth century. It was influenced by a combination of Enlightenment and Victorian morality on the one hand59 and appeals to an authentic ‘Indian tradition’ on the other.60 For instance, in his examination of the ‘woman question’, as framed and taken up by the Indian nationalist movement, Partha Chatterjee identifies the division of social space into:

… ghar and bahir, the home and the world. The world is external, the domain of the material: the home represents one’s inner spiritual self, one’s true identity. The world … is also typically the domain of the male. The home in its essence must remain unaffected by the profane activities of the material world—and woman is its representation.61

This was both a physical division of space (the ‘home’ and the ‘outside’) and a division of functions. While the outside was the realm of politics and economics, the domestic space was characterized by ‘enlightened childcare, cookery, accounts, and family education’. And furthermore, the relationship between the two was hierarchical, because ‘the male world of work and public intervention carried more prestige and status than the female world of domesticity’.62

The gendered division between the public and the private spheres was reflected in numerous ways: in educational policy, for example, both in terms of the justification for women’s education (‘… a good grounding in health and hygiene in order to raise robust children …’63), as well as in the framing of separate curricula for boys and girls, with a focus on the ‘domestic virtues’ for the latter;64 in laws, where an 1827 rule barred women from inheriting watan (a specific kind of property), and a 1904 Bombay Regulation granted local administrators the power to ‘declare a female landholder incapable of managing her property “on grounds of sex”’;65 in the sphere of employment, where it found its support in no less a figure than Gandhi, who famously remarked that the ‘equality of sexes does not mean equality of occupation’;66 and so on. So pervasive was this view that echoes of it continued to resound well into the twentieth century, and within women’s forums. At its first gathering in 1927, the All India Women’s Conference (AIWC) passed multiple resolutions on education that endorsed sex segregation so as to prepare men and women for ‘their different tasks in life’, as well as highlighting motherhood and social service as the core values of women’s education.67 In its initial years, the AIWC followed the nationalist movement by drawing a clear line of separation between the ‘political’ and the ‘social’, and accepting that the former was the domain of men and the latter of women.68

However, while this was the dominant view, it was by no means an unchallenged one. In Samya, perhaps the first Indian political text on equality to come out of the colonial period, the famous writer and thinker Bankim Chandra Chattopadhyay devoted a full chapter to sex discrimination. He began his analysis by quoting the theory of natural difference, before rejecting it entirely:

… the areas in which there are differences in rights between men and women do not correspond to sufficient natural differences between them. The evident differences are due to faulty social rules. The basic idea behind notions of equity is to amend these social rules.69

What were these ‘faulty social rules’? Bankim cited disparities in education, in the right to remarriage, and in the right to move outside the four walls of the house, each of which corresponded to the gendered division of the public and private spheres.70 Having located the root of the disparity in the assumption of gender roles, Bankim then argued that the task of equality was to demolish such rules:

An equal society is built out of several different and interdependent strands. If it is true that men and women should be entitled to equal rights everywhere, then it is equally true that the woman’s lot is not that of rearing and feeding the child, or at least, that is not her responsibility alone. If there is true equality, both men and women must bear an equal share in what is called the duties of the household. One partner will tend to the household and be deprived of education, the other partner will escape such onerous duties and become learned—regardless of whether this is natural or not, is against the principles of equality … [and] inequality leads to inequality.71

At the heart of Bankim’s argument for sex equality were three crucial insights, which placed him at odds with the ‘natural differences’ school of thought. First, he delinked whatever natural differences that existed between men and women from differences in rights. In other words, while he acknowledged the fact of differences, he rejected their salience (or, in other words, their social relevance). Second, he rejected the relevance of natural differences in fixing social roles for men and women. Finally, and perhaps most importantly, he located the root causes of gender equality not in individual acts, but in the design of social institutions and rules. And he then argued that the role of equality was to ‘amend’ precisely those social rules that made natural differences salient in fixing social roles and in the allocation of rights to men and women—if necessary, through active intervention. Here, in a proto-form, we can vividly see the transformative jurisprudence of sex equality that would be endorsed by the Supreme Court in Anuj Garg, almost 130 years later.

While Bankim’s was a minority voice, it was by no means the only one. Right from the early social reform movements in various parts of colonial India, scholars and activists argued that the perceptible differences (in education, awareness, and even character) between men and women were rooted not in any natural state of affairs, but in social ‘prescriptions, demands, and the disciplinary order’.72 This case was made both by notable male reformers such as Raja Ram Mohan Roy and Ishwar Chandra Vidyasagar, as well as by the few women writers who carved out a presence for themselves in the public sphere of letters. In an early version of an argument that gender hierarchy was a product not of ‘natural differences’ but of social construction, Rukhmabai (who would later attain fame as one of the first Indian women to qualify as a doctor) noted that ‘reduced to [a] state of degradation by the dictum of the shastras, looked down upon for ages by men, we have naturally come to look down upon ourselves’.73 The ‘essentialist nature of womanhood’ was further challenged, in their writings, by Rokeya Sakhawat Hossain,74 Krupabai Satthianadhan,75 and Soonderbai Powar,76 and in actual conduct by Pandita Ramabai, who taught carpentry and masonry in a school that she founded for orphaned widows and girls.77 Subsequently, in the early twentieth century, ideas of natural difference and social roles were rejected both by a nascent women’s movement in Maharashtra,78 as well as the more radical Self-Respect movement in Tamil Nadu.79

These arguments were eventually to find their way into official political discourse, in the form of the Indian National Congress-sponsored National Planning Committee’s 1939 report, titled ‘Women’s Role in a Planned Economy’.80 This document began by noting that ‘woman shall have an equal status and equal opportunities with man … the State while planning shall consider the individual as the unit … marriage shall not be a condition precedent to the enjoyment of full and equal civic status, social rights and economic privileges …’81 It specifically went on to demand, among other things, ‘a full and equal share in the economic life of the community’82 and expressly rejected any separation of educational curricula on the lines of sex.83As we have seen above, both these issues, i.e., participation in economic life and the structure of educational curricula, were at the base of the separate-spheres model. And, like Bankim and Rukhmabai, the 1939 report argued that inequality was the result of existing social institutions, and that the remedy entailed changing those institutions. Concrete proposals to do just this included crèches in all workplaces and local bodies, prohibiting retrenchment upon marriage, maternity-oriented schemes of social insurance, and financial compensation for housework.

Thus, out of the rejection of the separate-spheres theory, we have also a proto-critique of gender discrimination as a result of institutional and structural patterns of exclusion and subordination, and consequently a call for remedies to be shaped around understanding and mitigating this reality. In constitutional language—or, what would become constitutional language later—Bankim and, after him, Rukhmabai as well as other thinkers, and then the 1939 report, were simultaneously advancing a version of the anti-stereotyping principle to rule out separate-spheres-based justifications of discrimination, and also affirming an understanding of discrimination that focused upon the impact and effect of institutions upon the lives of people, rather than upon the conduct or hostile intentions of individual actors. It was this two-pronged argument, framed as an interpretation of Article 15(1), which ultimately came to be at the heart of the judgement of the Supreme Court in Anuj Garg.

IV. Sex Roles, the Indian Franchise Movement, and the Constitution

In the previous section, I have attempted to demonstrate that the dominant idea of separate spheres, present in colonial India, was at all times challenged by an oppositional tradition of ideas that rejected it root and branch. And it is in this context—amidst the battle of conflicting sets of ideas about the very meaning of equality—that we must now consider the Indian franchise movement. It is through the battles around women’s right to vote, I argue, that the transformative vision of equality was written into the Constitution. Voting is the quintessential public act, the most basic affirmation of equal citizenship. The link between voting and the fate of a separate-spheres account of society, therefore, is intuitively obvious.

Unsurprisingly, at the time that the colonial regime first contemplated granting a restricted franchise to Indians, the two conflicting visions of gender differences and sex equality spilt over into the debates over whether, and on what terms, to extend the vote to women. The debate began during the Indian visit of Edwin Montagu, the British Secretary of State, whose plans of introducing institutions of limited self-government for India included an expansion of the franchise. Montagu was met by a deputation of women, representing the newly formed Women’s Indian Association (WIA), who submitted a demand for a limited vote. This demand, however, was rejected, both by Montagu and by the Southborough Committee on the Franchise, which followed a year later.84 However, after some intense campaigning by women’s organizations, a compromise was arrived at, allowing provincial legislatures, if they so wanted, to pass resolutions allowing women to vote, on whatever terms they saw fit.85 Over the next decade (the 1920s), in response to public pressure, provincial legislatures progressively began to remove the sex disqualification from the franchise.86

What is particularly important, however, is the justification advanced for extending the vote to women. On one side, the demand was structured in a manner that placed the separate-spheres theory at its heart. The argument was summed up in the pages of the Anand Bazaar Patrika by Kumudini Bose:

… it is said in the first instance that woman’s place is in the home. I do not deny it. No woman ever does … by getting the suffrage she is not going to be ousted from her home; on the other hand, she will, by her vote, influence and control the legislation that is likely to be passed in the Council affecting her home …87

The argument then was not that women deserved the vote because they had an equal right to participate in the public realm. Rather, the argument was that because politics impacted the private realm, the voice of women was important to ensure that legislation was adequately responsive to the concerns of the home. These concerns included (in the words of the proponents of suffrage) children, sanitation, and morality,88 and temperance and the laws of property.89 Indeed, as some scholars note, women advocates for the vote went out of their way to assure their male counterparts that they were not aiming to undermine traditional gender roles.90

In the initial years, as the provincial legislative councils began to incrementally expand the franchise to women, this understanding—now known as social feminism—formed the basis of the demand for the vote.91 Organized groups such as the WIA and the All India Women’s Conference on Educational and Social Reform invoked issues of child marriage and devadasis to justify the nomination of women to the legislature, while Margaret Cousins, one of the earliest proponents of extending the franchise to women, cited ‘education, health, morality, prohibition, children bills, etc.’ as ‘specific interests relating to women’s interests’.92 This view was also supported by prominent political figures such as Sarojini Naidu (also one of the leaders of the franchise movement), who unambiguously stated that ‘men and women have separate goals and separate destinies and that just as men can never fulfil the responsibility of a woman, a woman cannot fulfil the responsibility of man’.93

The argument that men and women represented separate constituencies, with separate ‘natural’ interests, both sets of which needed to be represented in the political arena, had an obvious corollary: a legislative model based either on special reservations for women, or on separate electorates of the kind that existed on the lines of religion, and which B.R. Ambedkar tried, and failed, to achieve for ‘the Depressed Classes’.94 The stated logic underlying separate electorates on religious lines was precisely that of communal representation: just as there existed such a thing as a religious community, defined by specific and distinct interests, and which could only be represented effectively by members of that community, there existed ‘a women’s constituency that represented women’s issues and was embodied by the candidate’.95 Indeed, at the First Round Table Conference at London, the British-nominated representatives96 of the Indian women’s movement, Begum Shahnawaz and Radhabai Subbarayan, specifically argued that the ‘division of responsibilities’ between men and women required separate reservations for women in the legislatures.97 And in 1935, following upon the recommendations of the Lothian Committee, the Government of India Act—a proto-constitutional document—along with providing a restricted franchise for women based on property and educational qualifications, also provided for the reservation of seats on the lines of gender.98 This, then, was the culmination of the social-feminist argument for the franchise.99

Social feminism, however, was not the only argument invoked to support votes for women. There was another, simpler argument. Although in their private interview with Montagu, the Sarojini Naidu-led deputation focused on legislation dealing with children, sanitary conditions, and morality, the actual text of the deputation itself read differently:

Our interests, as one-half of this country’s population, are directly affected by the demand that ‘The members of the Council should be elected directly by the people on as broad a franchise as possible’, and in the Memorandum that ‘the franchise should be broadened and extended directly to the people’. We pray that, when such a franchise is being drawn up, women may be recognized as ‘people’, and that it may be worded in such terms as will not disqualify our sex, but allow our women the same opportunities of representation as men.100

Significantly, this part of representation grounded the vote not in the special roles or capacities of women, but as a simple question of political parity, and ‘opportunities of representation’.

As Mrinalini Sinha puts it:

… the political demands of women were also beginning to be articulated by means of a new set of concepts – equality, rights, representation – that were associated less with the imperatives of enduring cultural or national ‘difference’ than with a liberal political discourse of women as themselves rights-bearing subjects.101

Further, in 1918, the same year as the women’s deputation met Montagu, Saraladevi Chaudharani, speaking at a session of the Indian National Congress, rejected the ‘fanciful division of intellect and emotion being the respective spheres of men and women’,102 endorsed an equal right to self-determination, and specifically stated, ‘the sphere of women [included] comradeship with men in the rough and tumble of life and to being the fellow-workers of men in politics and other spheres’.103 At the heart of this argument was not a role-based model of political participation, where men and women brought their different forms of expertise to the framing of policies, but an affirmation of individual self-determination: the right for every person to choose their role and their sphere. This was necessarily inconsistent with any vision of culturally ordained, unchangeable separate spheres.104 More specifically, as Rajkumari Amrit Kaur argued at the time of the framing of the 1935 Government of India Act, the right to vote itself was based upon a ‘republican tradition going back to the Greeks that understood citizenship in terms of active participation in the life of the community’.105 This was a tradition that directly contradicted the separate-spheres approach to sex roles.

The vocabulary of Chaudharani’s argument was also replicated during the Second Round Table Conference in 1931, between the colonial government and Indian representatives. Here, representatives of the women’s movement insisted that they sought the vote not in the name of a specific constituency (of women), but ‘as a unit of humanity’, and therefore ‘demanded only universal adult suffrage and a declaration of fundamental rights in the new constitution that removed sex, along with caste, class and religion, as the grounds for any political disqualification’.106 The linking of suffrage with non-discrimination is particularly significant, and in fact followed upon the famous Karachi Resolution of 1931, where the Indian National Congress had adopted a bill of rights that included both a right against sex discrimination, as well as a guarantee that ‘the franchise will be on the basis of universal adult suffrage’.107 Both the framing of suffrage as a fundamental right, as well as its universality, directly contradicted the social feminism basis for voting.108

Furthermore, in a memorandum after the Second Round Table Conference, the WIA opposed British plans to introduce a ‘wifehood qualification’ (i.e., extending the franchise to wives or widows who met either a property or an educational qualification), called for universal adult franchise, and agreed to countenance reservations only as a ‘transitional measure’ until the broader legal structure was made more equal—including, crucially, laws of inheritance and laws of marriage.109 That the link between universal suffrage and equality was drawn explicitly and would continue to be drawn through the course of the suffrage movement110 is crucial. This is because, if the demand for universal suffrage, as a question of right, represented a repudiation of the separate-spheres theory, it followed that it also repudiated any vision of equality and non-discrimination that continued to have, at its base, any form of that theory. And equally crucial was the opposition to the wifehood qualification:111 the social feminist justification for the vote relied upon women’s role within the private sphere, which, invariably, was a role they played in their capacity as wives or as mothers. In fact, the Franchise Committee, in its 1932 report that recommended the wifehood qualification, made exactly this argument:

We recognise that the principle of enfranchising a woman on her husband’s qualification did not find favour with the representatives of some women’s organisations and others who gave evidence before us, on the grounds that it would perpetuate the idea of the dependency of the women on the men … we think, however … that marriage gives a community of interest, and that in it a woman enters into a partnership with her husband which may well confer civic rights as well as domestic duties.112

A wifehood qualification, therefore, was entirely in line with social feminism, and express opposition to it, at least implicitly, reflected some measure of repudiation of the separate-spheres theory.

In terms of history, this is obviously a simplified account. Some of the participants in the women’s franchise movement changed their own views over the course of time;113 others rejected separate electorates while affirming social feminism;114 still others framed their arguments against special electorates from a purely pragmatic perspective, unwilling to put forward points of view that might have jeopardized the nationalist movement’s campaign for political independence;115 and finally, the issue of women’s right to vote often intersected with religious community-based separate electorates.116 This is hardly surprising. Social movements have always been ideologically riven, messy, and diverse, with different and even self-contradictory goals jostling for space within the overall structure.117 They are also often intensely pragmatic, with participants concerned primarily about achieving their goals, and not about intellectual consistency.118 My aim, therefore, is not to parcel the franchise movement into two cleanly opposed camps, but to identify the conflicting ideas that were at its base, and then to ask which of these ideas are represented in the Indian Constitution.119

We must begin by noting that the Indian Constitution both repudiated the concept of separate electorates, as well as enshrined voting as a right.120 Article 326 of the Constitution (taking on from the 1931 Karachi Resolution121) states:

The elections to the House of the People and to the Legislative Assembly of every State shall be on the basis of adult suffrage …122

As the discussion above illustrates, framing suffrage as a right is entirely inconsistent with the separate-spheres theory. Of course, it is not my claim that the framers of the Constitution were consciously and deliberately rejecting the separate-spheres theory. Just as many of the women who argued for universal franchise also supported separate spheres, there is evidence that many of the framers were in agreement with that viewpoint.123 It is my claim, however, that in the historical context of the two opposed intellectual traditions that demanded the vote for women, the text of the Constitution (in granting the vote as a right that was delinked from status and delinked from community) was simply irreconcilable with the separate-spheres theory and broadly consistent with its repudiation. The reasons for that—from separate electorates to the wifehood qualification—have been discussed above.

However, once it is accepted that the Constitution’s voting provisions repudiate separate spheres, it must necessarily follow that separate spheres can no longer be a valid interpretive approach towards the justification of any kind of discrimination between men and women. A Constitution, a document laying down political principles, cannot repudiate separate spheres when it comes to voting, while endorsing it as an underlying basis, or justification, for other forms of legislative classification that are challenged under Article 15(1). This is the lesson of the contested history of the Indian women’s suffrage movement, its clear link with the issue of sex equality, and its culmination in the final text of the Indian Constitution.

Lastly, this argument is buttressed by two other structural features of the Constitution. The first is found in an unlikely place. Article 39(e) of the Constitution—part of the Directive Principles of State Policy—commands the State to ensure that ‘that the health and strength of workers, men and women, and the tender age of children are not abused and that citizens are not forced by economic necessity to enter avocations unsuited to their age or strength’.124 In the Constituent Assembly, three specific amendments to add the word ‘sex’ after ‘age’ and ‘strength’ were moved. One was withdrawn for lack of support, and two were voted down by the Assembly. In fact, H.V. Kamath, the mover of one of the amendments, specifically stated that what he had in mind was to save women from having to take up ‘occupations which may not be suitable to the conditions imposed on them by nature’.125 He withdrew. Lakshminarayan Sahu, another of the movers, stated that ‘the condition of the women of our country is rather deplorable and I do not like that they should work day and night in the mines and be obliged to adopt some such profession which may spoil their home life’.126 His amendment was rejected by the Assembly. Both Kamath and Sahu invoked variants of the separate-spheres theory to justify the addition of the word sex to the clause. Both failed. And while it is always a perilous enterprise to read too much into the failure of an amendment that is rejected through a straight yes-or-no vote, the final text of Article 39(e), what it omits, and the history of that omission, goes at least some way towards supporting a constitutional rejection of the separate-spheres theory.

The second structural feature may be located in a more straightforward place: a closer reading of Article 15(1) itself. Recall that that article reads, in full:

The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth or any of them.127

Article 15(1), therefore, lists five grounds: religion, race, caste, sex, and place of birth. It is also a ‘closed list’ of grounds, i.e., a law can be challenged under Article 15(1) only on one of these five grounds, and no others. If we take a close look at the four other grounds, viz., religion, race, caste, and place of birth, it is immediately obvious that for any of them, an argument justifying legislative differentiation by invoking ‘natural’ or ‘inherent’ differences would not only sound discordant but positively contradictory. Across the world, racial and religious discrimination has existed by attributing certain ‘natural’ characteristics that define or typify racial and religious groups, and then by invoking those characteristics to justify discrimination.128 In India, more specifically, that tactic has been used to justify discrimination based on caste or place of origin.

Words and phrases in the Constitution cannot be studied in isolation. They must be interpreted as complementary parts of a holistic document, a document laying down a set of political and social principles. The framers’ conscious and deliberate choice to place the word ‘sex’ in the company of ‘religion’, ‘race’, ‘caste’, and ‘place of birth’, within a broader guarantee against discrimination, suggests a comprehensive rejection of a long tradition of thought that justified discrimination by invoking natural differences, whether between races, castes, or sexes. Any other interpretation would leave sex as the odd word out, the only word out of five still in thrall to the ‘natural differences’ school of thought. That might still be a correct interpretation if there was none other available.129 What I have attempted to show, however, is that political history, the Constitution’s structure, and the text of Article 15(1) together make an unanswerable case for a transformative understanding of the constitutional vision of gender equality.

V. Anuj Garg and the Future of Transformative Constitutionalism

The transformative vision of Anuj Garg represented another step forward along a long path that had been waymarked over many decades. Bankim’s Samya, the objections of the suffragists to the wifehood qualification, the 1939 Congress Document, the deliberations of the Constituent Assembly, and the judgements of various high courts in the years after Independence, all represented an evolving tradition of thinking about gender and equality. And it was this tradition that culminated in Anuj Garg, with the acknowledgement that the constitutionality of discriminatory laws must be tested by their systemic and institutional effects rather than by their intentions.

As we have seen, however, throughout history, the transformative tradition has had to contend with another, more conservative, approach to gender and equality, an approach rooted in the separate-spheres understanding of sex roles, and which draws upon an entirely different reading of Article 15(1) of the Constitution. And so, even today, the statute books are littered with gender-discriminatory provisions. These cover a range of issues—civil procedure, criminal law, family law (spanning divorce, succession, and maintenance), property law, tax law, and employment law. Particularly blatant examples include inheritance laws (across all religions), ‘limited polygamy’ in Goa,130 and, absurdly, the barring of women from open prisons.131 They even include provisions that ostensibly benefit women, but are motivated by exactly the same kind of stereotypical reasoning that is antithetical to the transformative vision of equality. These provisions have survived challenge and continue to hold the field today.132

Anuj Garg provides us with the judicial and constitutional template to rethink such laws, and review the decisions that have upheld their constitutionality on the basis of a formal reading of Article 15(1). In its synthesis of precedents into one coherent transformative vision of equality, moreover, it opens up a new space for further argumentation. For example, in the summer of 2017, there were strong protests against the government’s decision to tax sanitary pads at a high rate.133 Under the formal approach to sex discrimination, this would present no constitutional problems: sanitary pads are used only by a percentage of menstruating women, so it is not discrimination on grounds only of sex; the objective is to raise revenue, so it is not discrimination on grounds only of sex; it is a tax on sanitary pads, not on women, and so it is not discrimination on grounds only of sex; and lastly, there is no equivalent tax that men are exempted from, and therefore it is not discrimination on grounds only of sex.

The transformative approach, however, would have something very different to say. It would begin by noting the well-documented social, cultural, and economic roles played by perceptions of menstruation in upholding (unequal) gender roles in society, as well as the physiological effects of menstruation upon women’s participation in the workplace on equal terms with men. It would argue that taxation regimes, being systems of financial incentives and disincentives, are among the State’s foremost vehicles to shape patterns and ways of life. And it would then argue that the State’s decision to legislatively burden an activity (menstruation) that, when juxtaposed with social and cultural norms, has placed significant barriers to women’s participation in the public sphere on equal terms with men, is an ‘invidious discrimination perpetuating sexual differences’.134

That, however, is far in the future. For now, it is the conflict that remains. Although it is rare to see express judicial endorsements of the separate-spheres theory any more, courts still apply the formal reading, without noticing that gender stereotypes continue to exist as undercurrents beneath formally ‘neutral’ or benign legislative classifications. Consequently, the formal and transformative approaches to gender equality continue to coexist in an uneasy tension, even after Anuj Garg. For example, in October 2016 a division bench of the Bombay High Court rejected a constitutional challenge to Section 56 of the Code of Civil Procedure, which states, ‘the court shall not order the arrest or detention in the civil prison of a woman in execution of a decree for the payment of money’135 on the basis of Article 15(3).136 The Court advanced no argument, however, that would illuminate the purpose of Section 56, or the basis for the ‘special provision’; in fact, it relied upon Yusuf Abdul Aziz—the Supreme Court’s six-decade-old adultery judgement—to hold that once a ‘special provision’ existed, there was no need for any further judicial analysis. Had it done so, it might have found that it was impossible to defend Section 56 on any grounds other than the very stereotypes about men and women that Anuj Garg had categorically rejected.

In contrast, a year before this, the Delhi High Court was asked to rule upon the denial of seniority in promotion to a female inspector by the Central Reserve Police Force (CRPF). The inspector had missed a ‘Pre-Promotional Course’ because of a pregnancy (she later attended and completed it), and this was deemed to be evidence of her ‘unwillingness to attend’. The Court noted:

Unlike plain unwillingness on the part of an officer to undertake the course … the choice exercised by a female employee to become a parent stands on an entirely different footing … A seemingly ‘neutral’ reason such as inability of the employee, or unwillingness, if not probed closely, would act in a discriminatory manner, directly impacting her service rights.137

In holding that pregnancy-based burdens violated the guarantee against sex discrimination, Justice Ravindra Bhat of the Delhi High Court built upon the foundations laid in Anuj Garg (which itself had only been dealing with formal sex-based discrimination). But what was more important was how he did that. In observing that ‘a seemingly “neutral” reason such as inability of the employee, or unwillingness, if not probed closely, would act in a discriminatory manner, directly impacting her service rights’, the Court acknowledged that the discrimination occurs not through the individual hostile acts of legislators, but through seemingly neutral norms that end up reproducing existing social inequalities and hierarchies.138

In fact, the placement of ‘neutral’ within quotes was particularly interesting, because, in effect, the Court pointed out that our intuitive ideas about the existing baseline, the ‘normal’ from which we judge deviations, is a political and social construct. Or, in other words, the ‘neutral’ is constructed from the perspective of a privileged subject position. In the context of the case, the baseline was that of the ‘normal’ worker who, being male, was not expected to become pregnant. Consequently, the baseline rules (penalization for ‘unwillingness’ to attend the promotional course) were construed from his perspective.139

Thus, by de-mythologizing ‘normalcy’, the Delhi High Court recalled, in constitutional language, Bankim’s original argument: entrenched power structures, which, over decades and even centuries of sedimentation, have attained the status of facts of nature, should no longer be treated as immutable in the very existence of things, but as human-caused instances of injustice. The point of a Constitution was to actively dismantle this appearance of immutability. And in doing so, the Court demonstrated what Anuj Garg’s transformative jurisprudence of gender equality might look like in practice.

The judgements of the Bombay and the Delhi High Courts reveal that the meanings of Article 15(1) and of gender equality under the Constitution remain contested battlegrounds. In this chapter, I have advanced a transformative reading of this austere constitutional guarantee, grounded in a dissident political tradition that, nonetheless, provides us with a more plausible way to understand and interpret the Constitution’s text and structure. To sum up, this reading, flowing from the text of Article 15(1), is three-pronged. First, the constitutionality of potentially discriminatory legislation is to be tested by its effects, especially by placing its effects in the context of existing institutions and social rules that skew a perceived ‘normal baseline’ against women (or specific groups of women, such as workers, or pregnant women). Second, discrimination cannot be justified by invoking natural differences, or immutable, gendered social rules. Formally neutral provisions that have the effect of disadvantaging women should be closely scrutinized for whether, underlying the formulation of the law, there is a continuing presence of the separate-spheres vision of society. And third, ‘special provisions’ under Article 15(3) can be justified only if they bear some connection with the underlying bases of Article 15(1).140 In particular, ‘special provisions’ that simply perpetuate precisely the kinds of stereotypes and role conceptions Article 15(1) was designed to eliminate cannot stand the test of constitutional scrutiny. This approach, I have argued, is what I consider to be faithful to the Constitution’s transformative purpose.

* * *

Postscript—The Adultery Judgement

On 27 September 2018, in Joseph Shine v. Union of India, a Constitution Bench of the Supreme Court unanimously overruled Yusuf Abdul Aziz and struck down the adultery provision as unconstitutional.141 Some of the concurring judgements made explicit reference to the anti-stereotyping analysis. For instance, Justice Chandrachud observed, ‘It is the duty of this Court to break these stereotypes and promote a society which regards women as equal citizens in all spheres of life’.142 On similar lines, Justice Malhotra observed that as the logic of the adultery provision was based on treating the wife as the property of the husband, it could no longer stand scrutiny under Article 14.143 She also endorsed the interpretation of Article 15(3) that has been advanced in this chapter, namely, ‘the true purpose of affirmative action is to uplift women and empower them in socio-economic spheres. A legislation which takes away the rights of women to prosecute cannot be termed as “beneficial legislation”’.144

With the imprimatur of a five-judge bench of the Supreme Court, the transformative vision of gender equality articulated in this chapter has now attained a firm constitutional platform.
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Equality Before Law: Naz Foundation and Equal Moral Membership
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One important condition for the due maintenance of equality is that no restriction be placed in such matters on any human being on the grounds of sex, race, speech, creed, or colour. All these have in the past been used as excuses for exclusiveness, which must go if equality is to be real and effective for all persons.

K.T. Shah, ‘A Note on Fundamental Rights’ (December 1946)

Words are magic things … but even the magic of words sometimes cannot convey the magic of the human spirit.

Jawaharlal Nehru, speech on the Objectives Resolution (December 1946)

WHEN JAWAHARLAL NEHRU INTRODUCED the Objectives Resolution—the ‘outline of a plan’ for the Constitution—to the Constituent Assembly, he urged the framers not to examine its words ‘like lawyers … [which would] produce only a lifeless thing’.1 Yet, sixty-two years later, it was in a courtroom, amidst lawyers, that the Objectives Resolution found powerful utterance. In Naz Foundation v. NCT of Delhi,2 a division bench of the Delhi High Court held that the colonial-era Section 377 of the Indian Penal Code, popularly known as the ‘sodomy law’, which criminalized ‘carnal intercourse against the order of nature’,3 was unconstitutional to the extent that it penalized same-sex intercourse between consenting adults in private. At the end of a detailed analysis of how the sodomy law contravened the LGBT community’s right to equal treatment before the law (Article 14), right against discrimination on grounds of sex (Article 15[1]), and right to privacy (Article 21), the Court wove all its arguments together within the overarching web of the Objectives Resolution. ‘If there is one constitutional tenet that can be said to be [the] underlying theme of the Indian Constitution,’ wrote Chief Justice of the Delhi High Court A.P. Shah, ‘it is that of “inclusiveness” … this was the “spirit behind the Resolution” of which Nehru spoke so passionately. It cannot be forgotten that discrimination is [the] antithesis of equality and that it is the recognition of equality which will foster the dignity of every individual.’4

 Inclusiveness. Discrimination. Equality. Dignity. These four words underpin the judgement of Chief Justice Shah and Justice Muralidhar in Naz Foundation v. NCT of Delhi. In this chapter, I will argue that Naz Foundation was a transformative judgement, not merely, or even primarily, because of its much-celebrated outcome (the decriminalizing of homosexuality), but because of its radical reimagination of the Constitution’s promise that ‘the State shall not deny to any person equality before the law or the equal protection of law’.5Naz Foundation moved away from a formalistic vision of equality, which only asked the State to ‘rationally justify’ the different treatment of individuals and classes, and which had crippled Indian constitutional equality jurisprudence since its very inception.6 Instead, it chose to ask a different question altogether: did not the roots of inequality and discrimination lie in the denial of full inclusiveness within the polity, and in the undermining of human dignity?

In reframing the question in this way, Naz Foundation initiated a rich and complex jurisprudence of equality, which was truer to the Indian Constitution’s transformative purposes than what had come before. Specifically, Naz Foundation understood that in promising non-discrimination and equal treatment before the law, the Constitution spoke to a past and a present, where certain personal characteristics had become the sites of exclusion, marginalization, disadvantage, and indignity. The jurisprudence of Naz Foundation was an attempt to fulfil the constitutional purpose of redressing this reality.

I begin by highlighting the origins of Section 377 of the Indian Penal Code, and the judicial interpretations that led up to the Delhi High Court’s 2009 judgement (I). I then outline the Indian Supreme Court’s dominant approach(es) towards understanding Article 14 of the Constitution—the ‘classification test’, the ‘arbitrariness test’ and the ‘legitimate purpose test’—and address their shortcomings (II). I go on to argue that while Naz Foundation did apply the classification and legitimate purpose tests, staying within the bounds of existing precedent, it nevertheless infused them with a novel, transformative content (III). I take a quick look at how the transformative potential of Naz Foundation was subsequently snuffed out by the Supreme Court, first in its reversal of the Delhi High Court judgement in Suresh Kumar Koushal v. Naz Foundation, and subsequently in its 2015 judgement in Rajbala v. State of Haryana. These two judgements present an alternative understanding of Article 14, but one that cannot be defended using the touchstone of transformative Constitution (IV). I conclude by examining what promise the Naz Foundation judgement holds for the future of Indian equality law (V).

I. ‘Carnal intercourse against the order of nature’: Colonial Antecedents, Postcolonial Interpretations

Any challenge to a law on grounds of unequal treatment must begin by identifying whom the law treats unequally. On its face, Section 377 does not single out a person, or a group of persons, for unequal treatment. It only criminalizes ‘carnal intercourse against the order of nature.’

What kinds of carnal intercourse may be against the order of nature? For Thomas Macaulay, who drafted the first version of the Indian Penal Code in 1837, and for his colonial successors who based the final language of Section 377 on Edward Coke’s seventeenth-century compilation of English law,7 the issue was too disgusting to even permit an explanatory discussion.8 It was left to the courts to put their own gloss to the meaning of ‘carnal intercourse against the order of nature’. Naturally, differences arose. The High Court of Sind, in 1925, observed that ‘the natural object of carnal intercourse is that there should be the possibility of conception of human beings’.9 A few decades later, however, the Gujarat High Court drew a fine distinction between sexual acts of cunnilingus or fellatio that were performed to excite the sexual organs for coitus, and the same acts performed as substitutes for coitus. The Court classified the latter as ‘sexual perversions’ and against the order of nature.10 In the facts of the case, it held that a man inserting his penis into the mouth of another performed ‘an imitative act of sexual intercourse for the purpose of his satisfying the sexual appetite [sic]’.11 Since the ‘orifice of the mouth is not, according to nature, meant for sexual or carnal intercourse’,12 Section 377 was applied. The phrase ‘sexual perversity’ was repeated by the Supreme Court a few years later, although without any further elaboration.13

While the Delhi High Court in Naz Foundation found these decisions to be in conflict, and observed a ‘shift’ from a procreation-oriented view of Section 377 to a view focused on ‘sexual perversity’, what is clear is that at the heart of all these judgements was the view that the ‘natural’ way of conducting ‘carnal intercourse’ is through penetrative, penile-vaginal sex.14 Sexual acts that could reasonably be categorized as part of a prelude leading up to coitus would escape the sting of Section 377, but all ‘non-procreative sexual acts’15 would fall within its scope. On this reading of the Section, every sexual act performed by homosexual people would necessarily violate Section 377, since it could not possibly lead to penile-vaginal sexual intercourse.16 On the other hand, non-penile-vaginal sex acts between heterosexuals would be illegal only if they were intended to provide sexual satisfaction in their own right, rather than merely ‘excite’ the sexual organs for eventual coitus.17

Consequently, the legislative distinction drawn by Section 377 through the phrase ‘carnal intercourse against the order of nature’ did not precisely map onto a distinction between homosexuals and heterosexuals. Rather, it penalized some forms of sexual expression among heterosexuals,18 while necessarily prohibiting any sexual intimacy between homosexuals. The challenge to Section 377 on the grounds of Article 14, therefore, would have to address the point—as argued by those supporting its retention19—that Section 377 did not single out only homosexuals for burdensome and discriminatory treatment.

II. Article 14 : The Traditional Approaches

A. Classification and Its Discontents

Article 14 of the Constitution provides that ‘the State shall not deny to any person equality before the law or the equal protection of laws within the territory of India’.20 At the dawn of Indian constitutionalism, when the early Supreme Court was faced with the task of interpreting the equal protection clause for the very first time, it noted that the first part of Article 14 (equality before the law) was borrowed from the Irish Constitution, while the second part (equal protection of laws) was identical to the US Constitution’s Fourteenth Amendment.21 Consequently, relying heavily upon the US precedent,22 the Supreme Court commenced its Article 14 journey by holding that equality required similar treatment of those who were similarly situated, while allowing for differential treatment between those who were different ‘in fact’.23 In other words, the equality guarantee prohibited ‘class legislation’, but permitted ‘reasonable classification’.24

What did this mean? It meant that legislative classification would have to be tested on two grounds: First, was there an ‘intelligible differentia’ between the things brought within the scope of the legislation and those left out? And second, was there a ‘rational nexus’ between the intelligible differentia and the legislative goal?25 However, this basic test leaves many questions unanswered. And in highlighting some of them, the Supreme Court has relied upon a highly influential article written in 1949 (coincidentally, only a few months before it handed down the first of its Article 14 decisions) by the American scholars Joseph Tussman and Jacobus tenBroek.26

Tussman and tenBroek outlined four issues that a court would have to address while applying the standard to concrete legal problems.27 The first was the problem of over-inclusiveness and under-inclusiveness. The world was too complex a place, and language too imperfect an instrument, for there to be perfect correspondence between the legislative goal and the legislative classification (the ‘intelligible differentia’). There could be no divine exactitude in the drawing of a line: some persons would always find themselves on the wrong side. The court would have to decide how much slack to allow the State before a ‘rational nexus’ became irrational.28

Second, while deciding the question of rationality, the court would also have to decide the extent of deference that it would accord to the legislature. This question of deference, in turn, had two components. Which of the parties—the individual challenging the law, or the State defending the law—bore the burden of convincing the court that a particular classification was irrational (or unreasonable)?29 Also, could the court independently scrutinize the legislature’s claim that there existed facts that justified a rational nexus between the legislative goal and the law’s classification? Could the court go into the question of whether such facts existed, whether they were true, and if so, whether they justified the law?

Third, Tussman and tenBroek proposed that equality, by its very nature, excluded certain kinds of classifications from being invoked in defence of a particular legislative purpose: ‘the assertion of human equality is closely associated with the denial that differences in colour or creed, birth or status, are significant or relevant to the way in which men should be treated … [these] are some classifications which can never be made no matter how reasonably they may be related to a legitimate public purpose.’30 Or, if ‘never’ was too strong a word, at the very least, laws employing such traits for classification would be ‘presumptively unconstitutional’,31 and would need to pass ‘rigid judicial scrutiny’32 (as opposed to the more relaxed ‘rational review’ standard).

Finally, Tussman and tenBroek argued that not only ought certain kinds of classifications be excluded under an equal protection enquiry, but so ought certain legislative purposes. In particular, laws motivated by ‘hostility’ or ‘discriminatory intent’ towards specific groups had been stated by the courts to be illegal.33 Tussman and tenBroek proposed a wider set of ‘legislative purposes’ that might also be illegal, while cautioning against the inevitable dangers that such an approach carried, in particular involving the judiciary in impermissible policy-oriented assessments of legislative purpose.

Within this four-pronged conceptual universe, the Indian Supreme Court’s equality jurisprudence, as it evolved in the first decade after Indian independence, can be best characterized as minimalistic. In the very first Article 14 case before it, viz., Chiranjit Lal Chowdhury v. Union of India, the Court announced that the legislature was to be accorded substantial leeway in challenges of over-inclusiveness and under-inclusiveness. Upholding a law that authorized government takeover of a factory on grounds of mismanagement, the Court rejected the petitioner’s argument that there were numerous other factories that were also mismanaged, which the law had not targeted (classic under-inclusiveness). Citing American precedent, a majority of the Supreme Court held that ‘the Legislature is free to recognise degrees of harm and it may confine its restrictions to those cases where the need is deemed to be the clearest’34 (and that if there were any factories in an identical situation, the petitioner bore the burden of proving it). In subsequent judgements, the Court justified under-inclusiveness by stating that it would be wrong to force the legislature to ‘choose between inaction and perfection’.35 It also invoked ‘administrative necessity’.36

This approach to Article 14 allowed the State great leeway when it came to the ‘fit’ between legislative purpose and legislative distinction. It also placed the burden of proof on the petitioner while deferring to legislative judgement. It was consolidated by the Supreme Court in succeeding judgements,37 and continues to be accepted law today.38

At the same time, Tussman and tenBroek’s third and fourth constraints, viz., impermissible grounds of classification and impermissible purposes, did not feature on the Court’s radar at all. While impermissible purpose would find its way into Article 14 jurisprudence decades later,39 the Constitution’s structure presented an immediate, intuitive barrier towards incorporating impermissible grounds into Article 14. This barrier was Article 15(1) of the Constitution, which prohibits the State from discriminating on grounds only of ‘religion, race, caste, sex, place or birth, or any of them’.40 Tussman and tenBroek’s ‘suspect grounds’, which would have to be developed in the United States through incremental judicial interpretation,41 seemed to have been already codified in the Indian Constitution under Article 15(1). This precluded the addition of further ‘grounds’ under Article 14. Although the Court did not have an occasion to address this question directly, Chief Justice Patanjali Shastri hinted at such a reading in his majority judgement in Kathi Raning Rawat, where he observed:

The expression ‘discriminate against’ is used in Article 15(1) and Article 16(2) … [and] involves an element of unfavourable bias … if such bias is disclosed and is based on any of the grounds mentioned in Articles 15 and 16, it may well be that the statute will, without more, incur condemnation as violating a specific constitutional prohibition … but the position under Article 14 is different. Equal protection claims under that article are examined with the presumption that the State action is reasonable and justified. This presumption of constitutionality stems from the wide power of classification which the legislature must, of necessity, possess…42

On this reading of the Constitution’s Equality Code, Article 15(1) provided a closed list of five grounds, which could not serve as the basis for any unfavourable or unequal classification. For all other bases of classification, Article 14’s rational review test would apply.43

B. The Arbitrariness of ‘Arbitrariness’

In 1989, the Canadian Supreme Court handed down its first judgement under Section 15, the equality and non-discrimination clause of the recently enacted Charter of Rights and Freedoms. The Court explicitly rejected the reasonable classification formula for adjudicating equality claims.44 Labelling the test ‘seriously deficient’ because of its mechanistic formalism, its reduction of equality to a ‘categorization game’, and its blindness to systemic disadvantage, the Supreme Court focused its enquiry, instead, on the universal right to ‘equal concern and respect’.

Canada was not alone. Through the last three decades of the twentieth century, various jurisdictions understood that the traditional classification test was insufficiently sensitive to social context and to the very purpose of equality law.45 For instance, the United States responded by developing a system of ‘tiered scrutiny’ under the Fourteenth Amendment, where certain ‘grounds’ of classification (such as race) would automatically place a more rigorous duty of justification upon the State than rational review.46 In the late 1990s, the South African Constitutional Court followed the Canadian example, and made ‘dignity’ the basis of equality and non-discrimination jurisprudence under its new Constitution.47

Meanwhile, the Indian Supreme Court fashioned its own judicial response to the inadequacy of the rational classification test, and called it ‘arbitrariness’.

From the very beginning, the word ‘arbitrariness’ had featured in Article 14 judgements. In Chiranjit Lal Chowdhury, Justice Fazl Ali, in his concurring opinion, observed that ‘any classification which is arbitrary and which is made without any basis is no classification’.48 This was echoed in the majority opinion and in subsequent judgements.49 In E.P. Royappa v. State of Tamil Nadu, however, the Supreme Court decoupled arbitrariness from reasonable classification, and set it up as a free-standing Article 14 test for testing the validity of executive action:

Equality is a dynamic concept with many aspects and dimensions and it cannot be ‘cribbed cabined and confined’ [sic] within traditional and doctrinaire limits … equality is antithetic to arbitrariness.50

Scholars have hailed Royappa as the decision that freed Article 14 from the ‘traditional and doctrinaire’ classification test, and inaugurated an era of ‘substantive equality’.51 The serious problem with Royappa, however, is that the word ‘arbitrariness’, as defined by the Court in the passage excerpted above, is neither self-evident nor self-interpreting;52 and in the thirty-seven years after Royappa, the Court has never clarified what, precisely, is meant by the word.53 In recent years, the constitutional status of the arbitrariness standard itself has been contested,54 and apart from a brief attempt by a concurring opinion in 2017, there has been no serious effort by the Court to clarify its content.55

C. ‘Illegitimate’ Purpose and Its Incoherence

In Dipak Sibal v. Punjab University,56 a State university limited admission to its evening law classes only to employees of government and semi-government institutions. This exclusion was challenged by rejected private-employee applicants on the basis of Article 14. The State produced multiple arguments in defence, such as the problem of bogus certificates and the possibility of wasted seats, all of which, the Court held, failed the test of rational scrutiny. Then, finally, the State argued that its goal was exactly what its classification was: to provide legal education to government and semi-government employees. After observing that it failed to see what specific public interest was served by imparting legal education to government employees, the Court went on to note:

If the objective [of the classification] be illogical, unfair, and unjust, necessarily the classification will have to be held as unreasonable.57

In other words, after having run out of arguments, the State could not simply contend that it drew a legislative distinction in favour of government employees because it wished to benefit government employees. In the context of public education, this objective was itself an illegitimate one.

As Tussman and tenBroek had recognized, adjudicating legislative purpose is an inevitable part of the classification test, in order to prevent the State from simply restating classification as its purpose.58 Faced with such a situation, a court could do one of two things. It could reject the State’s restatement of classification as purpose, go behind the law, and reconstruct the most convincing legislative purpose in the circumstances, which it could then subject to the test of rational scrutiny.59 Or it could hold that the purpose, as stated, was invalid because, for example, it was motivated by ‘hostile intent’ towards a class of people.60 This would apply in a hypothetical case where a law sentencing all brown-haired people to prison was justified by the State on the basis that it disliked brown-haired people and wished to imprison them.61

In Dipak Sibal, the Court took the latter option. In doing so, however, it did not specify the legal basis upon which it was sitting in judgement over the State’s legislative policy of preferring government employees for admission into law classes. The adjectives ‘illogical’, ‘unfair’, and ‘unjust’ only beg the question. There is nothing ‘illogical’ about the State preferring government employees; and ‘unfairness’ and ‘injustice’, without further elaboration, remain expressions of subjective judgement. Unless the Court could locate its finding of ‘unfairness’ and ‘injustice’ in a deeper legal or constitutional principle, the question of legal basis would remain unanswered. To date, it awaits clarification.62

III. Naz Foundation and the Reimagination of Equality

Consequently, when Naz Foundation came to be heard by the Delhi High Court in 2009, constitutional equality jurisprudence was in a deeply unsatisfactory state. The traditional rational classification test had been carrying on unaltered since 1950. However, it had long been recognized that it was simply unequipped to cope with situations of complex inequalities. Nonetheless, the alternatives—arbitrariness and illegitimate purpose—were scarcely better. The former was applied untethered from any discernible constitutional principle, while the latter faced serious doubts about its very legitimacy. If Naz Foundation, then, was to find that Section 377 of the IPC violated Article 14, it would first have to refashion the fundamentals of constitutional equality, while maintaining fidelity to Supreme Court precedent.

A. Classification: Proportionality, Burden of Proof, Deference

Before the High Court, the State, through the Ministry of Home Affairs,63 justified the retention of Section 377 on two grounds. The first was public health. The State argued that the homosexual community was particularly susceptible to AIDS. Consequently, the criminalization of same-sex conduct through Section 377 was designed to protect and promote public health.64 Under the traditional classification test, coupled with the presumption of constitutionality, the Court would have been expected to defer to the State’s position on this question of fact, while also granting the State a substantial amount of leeway to tailor a remedy for it. And this was precisely what the State urged the Court to do.65

The Court, however, did nothing of the sort. Instead, through the course of fourteen detailed paragraphs,66 drawing upon material placed before it by the parties,67 it conducted its own assessment of the validity of the public health argument. From the point of view of Article 14, what is remarkable about these paragraphs is the degree to which the Court scrutinized the State’s public health defence and found it wanting. It cited comparative law; evidence supplied by the National AIDS Control Organization; the 2001 Declaration of Commitment on HIV/AIDS in the UN General Assembly’s special session; the (Indian) National Human Rights Commission’s National Conference on Human Rights and HIV/AIDS; and a UNAIDS Declaration—the import of all of which was that the real cause of the spike in AIDS rates among homosexuals was the criminalization of homosexuality, which drove persons underground and undermined safe sex practices.68 When the Additional Solicitor-General (ASG) cited his own sources, the Court rejected his arguments as being both scientifically incorrect (‘the understanding of homosexuality, as projected by [ASG] … is at odds with the current scientific and professional understanding’)69 and internally inconsistent (‘the submission of ASG … is in contrast to that of NACO [National Aids Control Organization], a specialized agency of the government entrusted with the duty to formulate and implement policies for prevention of spread of HIV/AIDS’).70

In sum, the Court marshalled comparative jurisprudence, the work of international bodies, and scholarly medical research to override the State’s public health justification for Section 377. The level of detail into which the Court went and its refusal to accord significant deference to the State’s position suggest a departure from the classical ‘rational review’ standard under Article 14, which was defined by its minimalism. What standard, then, did the Court advocate? An answer may be found towards the conclusion of its Article 14 analysis, where the Court observed:

The state interest ‘must be legitimate and relevant’ for the legislation to be non-arbitrary and must be proportionate towards achieving the state interest.71

This is a crucial statement. A relationship of ‘relevance’ between the legislative goal and the legislative classification is akin to a ‘rational review’ standard. It is the bare minimum required of the State, a demonstration that there exists some intelligible connection between what the legislation aims at accomplishing and how it seeks to go about accomplishing it.72

But in addition to ‘relevance’, or rationality, the Court then added another requirement—proportionality. This is a term of art,73 and is used as an element of rights review by courts in many jurisdictions,74 including, among others, two that the High Court relied upon in particular: Canada75 and South Africa.76 A far more exacting standard than rational review, proportionality requires not only that the challenged law should have a rational connection with legislative policy, but also ‘while regulating exercise of fundamental rights, the appropriate or least restrictive choice of measures [should be made] by the legislature … so as to achieve the object of legislation’.77 In cases involving personal autonomy, proportionality does not require the Court to defer to the State’s claims.78 Instead, it places the onus upon the State to demonstrate that its curtailment of a right is proportionate and meets the required standard.79

Was this the meaning of ‘proportionality’ that the Court meant to incorporate into Article 14? The High Court attempted to clarify its position further by citing the judgement of the Supreme Court in Anuj Garg80 (which we had discussed in the last chapter), to invoke ‘deeper judicial scrutiny’ of laws that encoded ‘oppressive cultural norms that especially target minorities and vulnerable groups’81 (call this ‘deeper scrutiny review’).82 The Court summed up Anuj Garg’s holding as requiring ‘a measure that disadvantages a vulnerable group defined on the basis of a characteristic that relates to personal autonomy must be subject to strict scrutiny’.83

 Why ‘personal autonomy’? Because, the High Court held, it was the concept of personal autonomy that united the five ‘grounds’ stipulated under the provision adjacent to Article 14 in the Constitution—Article 15(1), which prohibited discrimination on the basis of religion, race, caste, sex, or place of birth.84 Drawing a link between Articles 14 (equality) and 15(1) (non-discrimination), the High Court then held:

The grounds that are not specified in Article 15 but are analogous to those specified therein, will be those which have the potential to impair the personal autonomy of an individual … Section 377 IPC in its application to sexual acts of consenting adults in privacy discriminates [against] a section of people solely on the grounds of their sexual orientation which is analogous to prohibited grounds of sex.85

Deeper scrutiny review, therefore, was justified on the basis that Section 377 brought into play grounds (sexual orientation) that were analogous to the five listed under Article 15(1), where analogousness was to be determined by their potential to impair an individual’s personal autonomy.86 In other words, the High Court advanced an interpretation of the Constitution that read the equality (Article 14) and non-discrimination (Article 15[1]) provisions together. It did so by incorporating the governing principles of the non-discrimination clause—which was more specific, but limited to a closed list of five ‘grounds’—into the equality clause, which was more abstract, but covered all potential instances of disadvantageous or discriminatory legislative classification.

B. Purpose: Constitutional Morality

The State’s second defence of Section 377 was even more straightforward. Public morality, it argued, was strongly opposed to homosexuality.87 Section 377 simply reflected this social reality. And the Court’s response was equally straightforward. It held that public morality, without anything more, could not constitute a ‘legitimate state purpose’ under Article 14.

It is important to qualify this point. Drawing from judgements of the European Court of Human Rights,88 the Constitutional Court of South Africa,89 and the US Supreme Court,90 the petitioners argued that ‘the desire to enforce a certain morality’91 cannot constitute ‘public interest’, and that criminal law cannot enforce ‘private morality’.92 Framed in this manner, the argument is clearly pitched too high. It can be nobody’s case that the State is per se barred from giving effect to its understanding of public morality through law.93 In fact, as the State correctly argued, criminal legal systems (and especially sentencing provisions) are, at least in part, based upon the legislature’s sense of public morality.94

The argument, therefore, could not have been that public morality was, by itself, an illegitimate purpose under Article 14. And indeed, this was not the Court’s argument. What was illegitimate was not the fact that the State was invoking public morality, but that public morality in this case was equated with bare hostility against the LGBT class, and severely affected its rights and interests. It was this form of public morality that was simply not a valid and defensible purpose that the State might be permitted to invoke.95 Why? Because, the Court held, it was directly contrary to the morality that was grounded within the Indian Constitution, which expressly ‘recognizes, protects, and celebrates diversity’.96 Stigmatizing homosexuals on the basis of their sexual identity violated ‘constitutional morality’,97 which was the only kind of morality that was relevant for constitutional adjudication.98

What is constitutional morality? Perhaps its clearest statement can be found in a judgement of the Ontario Court of Appeal, which noted, ‘When governments define the ambit of morality, as they do when they enunciate laws, they are obliged to do so in accordance with constitutional guarantees, not with unwarranted assumptions’.99 In similar terms, the Delhi High Court, drawing from both B.R. Ambedkar and the Constitutional Court of South Africa, defined constitutional morality as ‘morality derived from constitutional values’, distinct from ‘popular morality … [which is] based on shifting and subjective notions of right and wrong’.100

This, then, suggests another crucial conceptual advance under Indian equality jurisprudence. Legislation that justified inequality by invoking public hostility towards a class of people, based upon characteristics related to personal autonomy, and which had the effect of stigmatizing them and undermining their dignity, could not survive Article 14 scrutiny. This was because, and only because, its very purpose contravened constitutional morality’s requirement of inclusiveness and tolerance of diverse ways of living. The constitutional commitment to diversity, in turn, could be derived from multiple constitutional provisions such as the freedom of conscience and religion,101 the rights of minorities to preserve their culture,102 and the freedom of speech, association, and assembly.103 The legitimacy of purpose would be measured not on a sliding scale of the policy-based evaluation of a challenged law, without any judicial explanation of what made legislative purpose illegitimate, but would be firmly anchored to the Constitution.104

C. Impact and Effect

As pointed out earlier, Section 377 did not directly criminalize homosexual intercourse. What it did criminalize was carnal intercourse against the order of nature. Judicial interpretation indicated that the offence could be committed by both homosexual and heterosexual persons as long as they were engaging in non-penile-vaginal intercourse. Therefore, the petitioners had to cross a preliminary hurdle: if Section 377 only criminalized ‘conduct’, how was Article 14—which guaranteed equal protection to all persons—attracted in the first place?

The question had been raised before other Courts, and had been answered. In Lawrence v. Texas, the US Supreme Court had held that the ‘conduct’ in question ‘is closely correlated with being homosexual … there can hardly be more palpable discrimination against a class than making the conduct that defines the class criminal’.105 Likewise, the South African Constitutional Court held that ‘it is not the act of sodomy that is denounced by the law, but the so called sodomite who performs it’.106 While superficially similar, and leading to the same result, the two approaches are nonetheless very different. According to the US Supreme Court, a homosexual’s very identity is defined by the (same sex) sexual conduct that he chooses to engage in; according to the South African Constitutional Court, anti-sodomy laws construct a homosexual identity by criminalizing a set of acts.107

In Naz Foundation, the Delhi High Court selected the latter interpretation, but went one step further. Apart from citing scholarship about how anti-sodomy laws created a regime of surveillance and stigma centred around the homosexual identity,108 the Court also took on record affidavits filed by Voices Against 377 (Respondent No. 8) that chronicled the actual experiences of the victims of Section 377, experiences that included custodial rape and torture, social stigma, and incarceration.109 Using this evidence, the Court found that while, formally, Section 377 criminalized conduct, in effect it created a systemic pattern of disadvantage and indignity, the target of which was the LGBT community.110

As an analytical approach, the Court’s focus on the effect of a law, rather than on Parliament’s intent, was not novel.111 What was novel, however, was its argument that Article 14 was attracted because a law’s effect was to target and stigmatize a community, perpetuate its social exclusion, and rob it of its dignity. In other words, the focus of the Court’s preliminary enquiry determining the applicability of Article 14 shifted from examining the nature of the classification (whether it treated similarly situated persons similarly, and dissimilarly situated persons dissimilarly) to examining whether the law disadvantaged a group (or groups) based on their personal characteristics. Or, to use terms developed by the German scholar and constitutional court judge Susanne Baer, the Court shifted from viewing equality as an issue of ‘comparatability’, to viewing it as a ‘right against hierarchy’.112 And this interpretive shift was crucial, because, once again, by citing disadvantage and indignity, the Court brought the form, language, and import of Article 15(1)’s non-discrimination clause into Article 14’s equality clause.

D. In Defence of Naz: Equality as Inclusion and Dignity in the Transformative Constitution

I have argued that Naz Foundation changed course from the traditional classification test, and effectively read into an Article 14 (equality) enquiry a judicial approach that was normally reserved for Article 15(1) (non-discrimination). Where did this novel analysis come from? The answer is found in Naz Foundation’s own written submissions before the Court, paragraph 119 of which stated:

The purpose of Article 14’s equal protection clause is to offer redress to vulnerable groups assailed by discriminatory practices.113

Crucially, ‘vulnerable groups’ and ‘discriminatory practices’ is precisely the language of Article 15(1), which explicitly protects groups marked by five personal characteristics that have been historic and present sites of vulnerability.

To appreciate the transformative force of the petitioner’s arguments, we must note that the Supreme Court has always referred to Articles 14, 15(1) and 16 as the Constitution’s Equality Code, and has specified that they should be read together.114 The relationship, however, has been one-way, flowing from Article 14’s abstract declaration of equality to Articles 15 and 16, which flesh out that guarantee in specific circumstances.115 In Naz Foundation, the petitioner asked the Court to reverse the logic: instead of reading Article 15(1) as applying the principle of equality to sites of discrimination, to read Article 14 as encoding the principle of non-discrimination into the guarantee of equality.

Why did this matter? It mattered because under the traditional, equal-protection-oriented classification test, the petitioner would have faced two hurdles: first, to show a connection between classification of conduct (carnal intercourse with or against the order of nature) and classification of persons (homosexuals and heterosexuals) in order for Article 14’s guarantee of equal protection of laws to all persons to apply at the threshold level; and second, to get around the presumption of constitutionality and the high degree of deference accorded to the State in the standard classification enquiry. But by framing Article 14 in terms of non-discrimination, both hurdles were cleared. The classification attracted Article 14 as long as the petitioner showed that homosexuals, as a class, were disadvantaged by Section 377 (which, as we have seen, they certainly were). And because the correct lens for understanding this issue was discrimination and disadvantage, the Court could focus more on the question of whether the State was able to adequately justify its discriminatory conduct, rather than the question of whether the classification bore a ‘rational nexus’ to the State’s goal.

We are now in a position to reconstruct the Court’s argument in full. Article 15(1) prohibited all discrimination, i.e., unfavourable treatment on the basis of five stated grounds. What united these grounds was that they were, historically, sites of group disadvantage and vulnerability, and were closely connected with personal autonomy. Article 14, which was a general restatement of Article 15(1)’s guarantee of non-discrimination, equally prohibited discrimination on the basis of analogous grounds—personal characteristics not among the five named in Article 15(1), but which were also sites of disadvantage and had the potential to impinge upon personal autonomy.

Where such analogous grounds were concerned, therefore, a court would depart from the traditional Article 14 classification test and apply a framework closer to Article 15(1). This was to be done in three ways: first, the court was not to look at the formal terms of the classification but at what effect the classification had on a vulnerable group, in terms of their dignity and social inclusion; second, legislative purposes that specifically sought to entrench or perpetuate disadvantage on those very analogous grounds were invalid as contrary to constitutional morality—this explained why the Court refused to acknowledge ‘public morality (against homosexuals)’ as a legitimate legislative purpose; and third, instead of the rational nexus test, a deeper scrutiny, requiring the State to defend its actions on a proportionality standard, was to be applied. This three-pronged test—that effectively merged Articles 14 and 15 in cases where analogous grounds were concerned116—finally exorcized the ghost of Justice Patanjali Shastri’s off-the-cuff remarks about the stark separation of the two Articles, made so many years ago, and which had haunted equality jurisprudence ever since.

So much for what the Court did. Was it correct to do so? Was it correct to equate the guarantee of equal protection and the guarantee of non-discrimination in this manner?

I will argue that it was, and that the strongest defence for the Court’s approach is historical. Recall that in its early decisions, the Supreme Court incorporated the classification and rational-review test from US law on the basis that the text of Article 14 was nearly identical to the US Fourteenth Amendment. But that is only part of the story. This is what Section I of the Fourteenth Amendment states, in full:

No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.117

The ‘due process’ and the ‘equal protection’ clauses together constituted a broad rule-of-law guarantee for the protection of citizens, upon which is based the rational review test for legislation.118 The history of the drafting of the Indian Constitution reveals, however, that the US analogy is not quite as simple as the early Supreme Court believed it to be. Instead of combining an equal protection clause and a due process clause, in the initial stages of the drafting of the Indian Constitution, the equal protection clause was linked with the non-discrimination clause. The Fundamental Rights Sub-Committee’s proposed draft of 24 March 1947 contained an equal protection guarantee, and within the same clause, a guarantee of non-discrimination:

All persons within the Union shall be equal before the law. No person shall be denied the equal protection of laws within the territories of the Union. There shall be no discrimination against any person on grounds of religion, race, caste, language, or sex.119

While this was carried over to the Sub-Committee’s Draft Report of April 1947, in the final draft text that was put to the Constituent Assembly for it to begin its discussion and debate, the equal protection clause had disappeared. There was now only a simple non-discrimination guarantee, which had no equivalent in the US Constitution. Clause 4(1) of the April 1947 draft stated:

The State shall not discriminate against any citizen on grounds of religion, race, caste, or sex.120

The equal protection clause, however, had only shifted its location. Clause 9 read:

No person shall be deprived of his life or liberty without due process of law, nor shall any person be denied equality before the law within the territories of the Union.121

Readers will note that this Clause is virtually identical to a significantly larger chunk of the US Fourteenth Amendment than the final version of Article 14. Like the Fourteenth Amendment, Clause 9 links the due process clause with the equal protection clause. Had this been the final text of the Constitution, the Supreme Court’s reliance on the US precedent for construing the equal protection guarantee might have been justified. However, towards the end of the Constitution-making process in 1948, the Drafting Committee (which was tasked with revising the Fundamental Rights Sub-Committee’s proposals in light of the Constituent Assembly Debates) delinked the two, provided the equal protection clause with a stand-alone status (Article 14), and shifted it seven articles before, to stand beside Article 15(1)’s non-discrimination clause. In other words, the Drafting Committee separated equal protection and due process (departing from the US model) and linked equal protection and non-discrimination (the new Indian model). This was the final form of the Constitution: Article 14 (equal protection), Article 15(1) (non-discrimination), and Article 21 (life and personal liberty).

While the Drafting Committee did not record detailed reasons for the shift, its significance is unmistakable. As we have seen, at first, the Fundamental Rights Committee’s 1947 sub-chapter titled Rights of Equality had only a non-discrimination clause, suggesting that equality was understood in terms of non-discrimination. The equal protection clause was within the sub-chapter titled ‘Rights of Freedom’, along with a due process guarantee of life and liberty. But one year later, the Drafting Committee chose to rearrange the Articles by shifting equal protection from ‘Rights of Freedom’ to ‘Rights of Equality’. This suggests strongly that primacy in understanding the constitutional commitment to equality was always meant to be in terms of non-discrimination, an understanding that was meant to be supplemented by bringing in a more generally worded equality clause.122

And what did it mean to think of equality in terms of non-discrimination? An answer is to be found, once again, in the Fundamental Rights Sub-Committee and, in particular, in the ‘Notes on Fundamental Rights’ submitted by K.T. Shah and B.R. Ambedkar (who ultimately chaired the Drafting Committee), two of the most vocal members of the Constituent Assembly. K.T. Shah noted:

… equality is not merely equality of treatment before the established system of Law and Order but also of opportunity for self-expression or self-realization that may be inherent in every human being. One important condition for the due maintenance of such equality is that no restriction be placed in such matters on any human being on the grounds of sex, race, speech, creed, or colour. All these have in the past been used as excuses for exclusiveness, which must go if equality is to be real and effective for all persons.123

Ambedkar submitted a draft bill of rights, which stipulated:

All citizens are equal before the law and possess equal civic rights. Any existing enactment, regulation, judgement, order, custom or interpretation of law by which any penalty, disadvantage, or disability is imposed upon or any discrimination made against any citizen shall, as from the day on which this Constitution comes into operation, cease to have an effect.124

It is here that we see the language of Naz Foundation: the linkage between equality and non-discrimination, the identification of sites of group exclusion, the focus on disadvantage, disability, and self-realization (‘dignity’), and the attention to the actual experiences of the subjects of a law (‘real and effective equality’). Here was a deep, rich, and substantive understanding of equality, grounded in an understanding of the structural and systemic hierarchies of exclusion and subordination that had historically characterized Indian society, and the determination to remedy them. And the careers of the equality and non-discrimination clauses—their initial linking, then delinking with only the non-discrimination clause remaining under the sub-chapter of equality, and their final relinking in two separate Articles under the sub-chapter titled ‘Equality’ reflect, according to me, the triumph of Ambedkar’s and K.T. Shah’s exhortation to understand equality as non-discrimination, instead of the American classification approach to the concept.125

This reading is borne out by other provisions of the Constitution. While the Supreme Court has stopped at Articles 14, 15, and 16 as the Equality Code, that is not all that the Constitution has to say. Article 17, for instance, prohibits the practice of ‘untouchability’ in any form.126 Untouchability, the caste-based practice of exclusion and subordination that was at the heart of the discriminatory social order, was prohibited in a clause that was also placed within the sub-chapter ‘Rights of Equality’.

So was Article 18, which prohibits the taking of titles by Indian citizens, and was framed as a specific response to the British practice of rewarding loyalty by exalting some Indians above others.127 Both Articles 17 and 18 speak to specific historical situations of subordination, which the Constitution was attempting to remedy. And suddenly, it is Article 14’s overarching ‘classification test’ that seems the odd one out. Articles 15, 16, 17, and 18 are all aimed at the Constitution’s transformative purpose—as invoked by several members of the Constituent Assembly128—of doing away with the hierarchies of subordination and exclusion based on personal characteristics which characterized the pre-constitutional polity.

Nor did the work of the Drafting Committee, and Ambedkar and Shah’s visions of equality, spring from a vacuum. The Constitution’s Equality Code was the culmination of more than half a century of Indian theorizing about equality in the grammar and vocabulary of ‘rights’. In Samya, which we discussed in the previous chapter as perhaps the first important modern Indian political text on equality, Bankim Chandra Chattopadhyay organized his discussion not around an abstract principle of classification and formal equal treatment, but around three specific group-based sites of discrimination: caste, sex, and race/class (all of which finally found their way into Article 15[1]).129 In Bankim’s view, thinking about equality could not be divorced from social hierarchies that had been created on the basis of ‘artificial differences’ between individuals and groups. Instead, the core of his argument was structured upon the premise of inclusion: ‘There must be equality in access to rights. No one should be deprived from access to a right, even though that individual does not possess the strength.’130

Bankim’s understanding that a guarantee of equality must address questions of access to rights, i.e., questions of exclusion and inclusion, was reflected in the many constitutional documents composed during the early twentieth century on the long march towards Independence and the Constituent Assembly. The Congress party’s Karachi Resolution of 1931—a sustained and detailed attempt at an Indian Bill of Rights131—guaranteed that ‘all citizens are equal before the law, irrespective of religion, caste, creed or sex’,132 and followed it up immediately with ‘no disability attaches to any citizen by reason of his or her religion, caste, creed or sex, in regard to public employment, office of power or honour, and in the exercise of any trade or calling’.133A few years later, the famous 1935 Government of India Act eschewed the equal protection guarantee altogether, and limited itself to a non-discrimination/non-disability promise of access.134 And all of this must be understood in the context of decades of prior reflection and action, which did not speak the language of constitutions and rights, and might not be construed as political thinking in the way we understand it today, but nonetheless conceptualized equality in terms of anti-hierarchy. This conceptualization, in turn, was responding directly to a polity and society that was deeply stratified in terms of access to public goods and the right to full participation in the economic and social life of the community, primarily upon the grounds of caste and sex.135

It is therefore clear that the tradition the Constituent Assembly was tapping into was one that perceived equality before law as a question of non-discriminatory inclusion. However, questions might then be asked: if that was the case, why did Article 14 take the specific form that it did? Why did the framers borrow the specific language of the US Fourteenth Amendment if they did not wish it to be interpreted as the Fourteenth Amendment was? How did they wish it to be interpreted?

Any answer to these questions must be speculative but, based on the material outlined above, my answer would be this: the five ‘grounds’ of Article 15(1), viz., race, religion, caste, sex, and place of birth, were grounds that were known and salient in 1950 as sites of unjustified discrimination. The framers, however, were experienced individuals, who were surely aware that they had no eternal monopoly over wisdom. They were aware that new grounds might come into existence or, with new generations and new struggles, acquire a salience and a valence that they never had before.136 For this reason, they provided a closed list of grounds under Article 15(1) to deal with the present. And they also brought in the equal protection clause under Article 14 to leave courts to deal with the future on the basis of the principles underlying Article 15(1) (‘analogous groups’). Any other reading would have committed the Constitution to a completely rigid vision of non-discrimination, which would be entirely at odds not only with its structure, but also with the experiences of the men and women who drafted it. Justice Kennedy expressed this when he concluded his judgement in Lawrence v. Texas:

Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the Fourteenth Amendment known the components of liberty in its manifold possibilities, they might have been more specific. They did not presume to have this insight. They knew times can blind us to certain truths and later generations can see that laws once thought necessary and proper in fact serve only to oppress. As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom.137

As Ronald Dworkin argues, the very fact that Bills of Rights are framed in abstract language implies that they lay down concepts (of equality, freedom, and so on), and not specific conceptions of how those concepts are to be applied in concrete situations.138 Interestingly, the framers of the Indian Constitution, when dealing with equality and non-discrimination, chose to take both paths: Article 14 embodied the concept (‘equal protection’), while Article 15 instantiated the conception (‘non-discrimination on five specific grounds’). This, I suggest, is because the framers recognized that there would be countless situations where the equal protection clause was attracted, but no question of discrimination against analogous groups arose. For these situations, what better standard than the tried and tested ‘classification’ standard?

This explains the final structure of the ‘Equality’ sub-chapter: within the overall theme of remedying structural subordination and disadvantage, the equal protection clause—with its US-inspired language, redolent of the classification test—had a stand-alone Article to itself. But at the same time, it did not enjoy an altogether separate existence (as it did when part of the ‘life and liberty’ clause in the ‘Right to Freedom’ sub-chapter). The understanding of Article 14 could not be segregated from the principles of non-discrimination underlying the rest of the sub-chapter. In this sense, the relationship between Articles 14 and 15 is better understood as being akin to the non-discrimination clauses of the Canadian and South African constitutions, which of course came much later. For instance, Section 15 of the Canadian Charter of Rights and Freedoms reads:

Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.139

The use of the connector ‘in particular’ has allowed the Canadian Supreme Court to jettison the classification test. Instead, it has developed an extensive jurisprudence of ‘analogous grounds’ under the equal protection part of the clause, which do not fall within the listed grounds, and on the basis of which laws are subjected to a broad proportionality review.140 Similarly, S. 9(1) of the South African Constitution reads:

Everyone is equal before the law and has the right to equal protection and benefit of the law.141

S. 9(3) adds:

The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language, and birth.142

Inspired by, and similar to, the Canadian Charter, the South African Constitutional Court conducts a proportionality review for discriminatory conduct based on listed or analogous grounds, and a rationality review for other cases of claimed equality violations.143Broadly, these constitutions are structured similar to India’s, but with a few important differences, of course: an equal protection clause followed by a non-discrimination, listed-grounds clause, which may or may not be part of the same sentence. The Canadian and South African courts have used the phrases ‘in particular’ and ‘including’ to open up the protection of non-discrimination, respectively, to ‘analogous grounds’, the analysis of which now forms an integral part of their equality/non-discrimination jurisprudence. I have argued that the Indian Constitution provides a model for our courts to do the same under Article 14’s equal protection guarantee, and that such a reading is structurally and historically justified, and true to the Constitution’s transformative purpose.

It was this reading that Naz Foundation resurrected after fifty-nine years of stillbirth. That is what makes it a truly transformative decision.

One last point remains: Naz Foundation was extremely careful in articulating the underlying basis of the Article 15(1) grounds as a combination of group disadvantage and infringement of personal autonomy. This was not the only option open to the Court. In Canadian law, for instance, the relevant basis at present is ‘immutability’144 (attributes that are either unchangeable [age] or changeable only at great and unjustified cost [religion]), while South Africa focuses on ‘dignity’.145 Both these approaches have been criticized: immutability, because it traps individuals into categories in terms of which they may not wish to define themselves,146 and is insufficiently sensitive to how ‘grounds’ of non-discrimination have been the sites of disadvantage and exclusion; and dignity, for its conceptual emptiness.147Naz Foundation avoided the temptation of both these intuitive approaches to ‘analogous grounds’. Rather, it kept the focus on a two-pronged approach: defining the basis of non-discrimination as remedying group disadvantage by identifying the sites on which that disadvantage takes place on the one hand, while specifying that the manner of disadvantage must be linked to personal autonomy on the other. Dignity, while discussed extensively, was part of a broader enquiry into vulnerability and disadvantage.148 And it is this approach, I have attempted to show, which was ultimately true to the Constitution’s text, structure, history, and transformative purpose.149

IV. The Aftermath: Koushal and Rajbala

On 11 December 2013, in Suresh Kumar Koushal v. Naz Foundation,150 a two-judge bench of the Supreme Court reversed the Delhi High Court’s verdict. Section 377 was reinstated as it had been before Naz Foundation was decided.

The judgement in Koushal, authored by Justice G.S. Singhvi, is difficult to interpret. This is primarily because its ninety-eight pages consist almost entirely of recapitulating the submissions of counsel and the position of law, with neither an analysis nor a definite finding on most of the issues before the Court.151 With respect to Articles 14 and 15, what passes by way of analysis is found in paragraph 42:

Those who indulge in carnal intercourse in the ordinary course and those who indulge in carnal intercourse against the order of nature constitute different classes and the people falling in the latter category cannot claim that Section 377 suffers from the vice of arbitrariness and irrational classification. What Section 377 does is merely to define the particular offence and prescribe punishment …152

In concluding that Section 377 merely defined an offence, and by virtue of that was automatically shielded from scrutiny under Articles 14 and 15, the Koushal bench evidently failed to engage with any of the arguments advanced by the High Court on issues of impact and effect under Article 14, the link between targeting conduct and targeting groups, rigorous scrutiny for analogous grounds, and the anti-stereotyping principle.

Two years later, when two Indian states passed laws requiring a minimal educational qualification (among other things) for contesting local government elections, the Supreme Court had the chance, once again, to advance Naz Foundation’s vision of equality and non-discrimination. The challenged laws disproportionately affected women and disadvantaged castes, who for myriad reasons had been unable to access primary education. Here was an ideal opportunity to apply standards of impact and effect, anti-stereotyping, and exclusion from core public goods. Furthermore, given that the challenge was to an electoral law, and therefore to the very basis of the system that granted laws their presumptive legitimacy,153 it was a chance to apply rigorous scrutiny under Article 14. Once again, however, in Rajbala v. State of Haryana,154 the Supreme Court declined the opportunity, upholding the law under an Article 14 rational review standard, simply by making the unsubstantiated observation that ‘it is only education which gives a human being the power to discriminate between right and wrong, good and bad’.155

Koushal and Rajbala mark a temporary closure of the transformative potential of Articles 14 and 15(1) of the Constitution. In both cases, the Supreme Court failed to engage at all with the arguments in Naz Foundation. Consequently, the High Court’s transformative reasoning in Naz Foundation exists, at present, in a strange limbo: the judgement itself was reversed, but its reasoning has yet to be frontally met and addressed by the Supreme Court.

V. Conclusion: Naz Foundation and the Future of Article 14

The Constitution of India is one of the great emancipatory charters, lifting, as it does, from the status of wretchedness and subordination – communities, castes, tribes, and women – to full Citizenship.

Outline of Arguments, Voices against 377 (Respondent No. 8), Naz Foundation v. NCT of Delhi (on file with the author)

As early as 1952, Justice Vivian Bose expressed his unease at the direction the Constitution’s equal protection clause was taking. Concurring in State of West Bengal v. Anwar Ali Sarkar, he formulated his own understanding of Article 14, questioning:

… whether the collective conscience of a sovereign democratic republic can regard the impugned law … as the sort of substantially equal treatment which men of resolute minds and unbiased views can regard as right and proper in a democracy of the kind we have proclaimed ourselves to be.156

What was ‘a democracy of the kind we have proclaimed ourselves to be’? In Naz Foundation, Respondent No. 8 (Voices Against 377) proposed an answer to this question: a democracy that abhorred subordination, and promised ‘full citizenship’ to all. It was an answer that the High Court accepted.

Let us go back to the four words with which we began the chapter, the words that constituted the heart and soul of Naz Foundation: inclusiveness, discrimination, equality, dignity. If the constitutional guarantees of Article 14 (equal protection) and Article 15 (non-discrimination) meant anything, the Court held, they meant that the Constitution stood as a bulwark against laws and policies that excluded individuals or groups, or denied and undermined their dignity. This was what it meant for the Constitution to be a charter of emancipation, and this was what was meant by the promise of full citizenship. Or, to put it another way, ‘equal moral membership’ of the polity.

The High Court’s reasoning, however, had consequences beyond Naz Foundation. In its written submissions before the Court, the Union of India expressed the worry that if homosexuals were to be treated as a protected class for the purposes of non-discrimination law, ‘then in India there will be lakhs of minorities, men who are bald, men who suffer from other ailments like old age problems, suffer from leprosy or other ailments’.157 Keeping aside the example of ‘bald men’ as a frivolous one,158 the answer to the Union’s concern is, ‘Yes, and that is precisely the point!’ The ‘analogous grounds’ reasoning would open the door for similar challenges to discriminatory laws that were not covered by Article 15(1): age, physical or mental disability (in fact, the Union’s invocation of leprosy is particularly poignant, because of the widespread discrimination—codified in laws—against people suffering from this disease),159 and perhaps even economic class.160 It would also ensure that the equality and non-discrimination clauses remained dynamic and forward-looking, able to identify and redress discrimination as it arose in a rapidly changing world.

Interestingly, the reasoning in Naz Foundation was echoed by the Supreme Court in July 2013, just a few months before Koushal. In State of Maharashtra v. Indian Hotel & Restaurants Association,161 the Supreme Court struck down a ban on ‘bar dancing’ that was restricted to hotels below the ‘three-starred’ category. Rejecting the State’s argument that lifting the ban would lead to moral corruption and exploitation of women, the Court held that the sole basis of the classification was the ‘classes of persons’ who frequented the establishments:

We are of the firm opinion that a distinction, the foundation of which is classes of the establishments and classes/kind of persons who frequent the establishments and those who own the establishments can not be supported under the constitutional philosophy so clearly stated in the Preamble of the Constitution of India and the individual Articles prohibiting discrimination on the basis of caste, colour, creed, religion or gender … Taking away of these rights of equality by any legislation would require clear proof of the justification for such abridgment.162

What we see here, in proto-form, are the arguments advanced by the High Court in Naz Foundation, applied to the grounds of economic status. The Supreme Court held that classification motivated solely by assumptions about the moral character (or otherwise) of poor people failed on the legitimate purpose grounds, because it was opposed to the ‘constitutional philosophy’ stated in the Preamble (‘equality of status and opportunity and the dignity of the individual’).163 Crucially, the Court invoked the specific grounds of Article 15(1) to substantiate its claim, and to hold the legislature to a standard of ‘clear proof of justification’ under Article 14. While the Court did not develop these propositions in as much detail, the power and force of the argument is evident. However, it did note that the State’s arguments were based on stereotypes instead of on empirical data—another key link of the reasoning in Naz Foundation.

In sum, therefore, Naz Foundation struck a powerful blow for the liberation of a group that had long been stigmatized and discriminated against, in public and in private. It also did something more: through its focus on non-discrimination, equality, inclusion, and dignity, it also liberated Indian equality jurisprudence from its six-decade-old fetters of ‘intelligible differentia’ and ‘rational nexus’. From ‘equals must be treated equally and unequals unequally’ to ‘inclusion’, ‘dignity’, and ‘equal moral membership’; from a vision of equality bounded in a nutshell to infinite space. The Delhi High Court revived the hopes that K.T. Shah and B.R. Ambedkar nurtured while formulating the equal protection and non-discrimination clauses, and restored to them Nehru’s ‘magic of the human spirit’.

Will the High Court’s judgement itself be revived by the ‘intelligence of a future day when a later decision … correct[s] the error’164 into which the Koushal Court was betrayed? Only time will tell.

Postscript—Navtej Johar

The intelligence of a future day was not too long in coming. On 6 September 2018, a few months shy of five years since Koushal, a Constitution Bench of the Supreme Court overturned that judgement, and largely restored the judgement of the Delhi High Court in Naz Foundation. In Navtej Johar v. Union of India, Section 377 was read down to exclude consensual same-sex relations between adults.165

While the judgements of the Chief Justice and Justice Nariman respectively proceeded on the bases of individual choice and the manifest arbitrariness of Section 377, the concurring opinions of Justices Chandrachud and Malhotra have some resonance with the arguments advanced in this chapter. Justice Chandrachud, for example, explicitly agreed with the shortcomings of the classification standard, and indicated that a disadvantage-based interpretation of Article 14 signalled a possible way forward.166 And Justice Malhotra argued that legislation discriminating on the basis of an ‘intrinsic and core trait’ of an individual was, ipso facto, a breach of Article 14.167 Although the Justices did not go further down this road in Navtej Johar, the foundations for future transformative constitutionalism around the Articles 14/15 axis have now been laid.
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Equality of Opportunity: N.M. Thomas, Group Subordination, and the Directive Principles
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I am glad that the draft Constitution has … adopted the individual as its unit.

B.R. Ambedkar, speech in the Constituent Assembly, November 1948

We cannot have equality because in trying to attain equality we come up against some principles of equality.

Prime Minister Nehru, speech in Parliament on the First Amendment, May 1951

‘EQUALITY,’ AS THE SUPREME Court reminds us every few years, ‘forbids class legislation, but does not forbid reasonable classification.’ Intuitively, this makes sense—a Constitution that places the individual at its heart cannot permit laws that allocate benefits and burdens based on class. Articles 15(1), 16(1), and 16(2)—the concrete embodiments of the Constitution’s Equality Code—substantiate this view. Article 16(1), for instance, guarantees to all citizens the ‘equality of opportunity … in matters relating to employment or appointment to any office under the State’, while Article 16(2) prohibits discrimination in State employment on grounds of ‘religion, race, caste, sex, descent, place of birth … [or] residence’. Reading Articles 16(1) and (2) together, we derive a vision of equality that mandates ‘[State] indifference to ascriptive characteristics’1 in public employment. Or, in other words, a person’s race, caste, class, etc. cannot feature in decisions about public employment. In some quarters, this is called ‘colour-blind equality’.2

A closer look at the constitutional scheme, however, complicates matters. Article 16(4) states:

Nothing in this article shall prevent the State from making any provision for the reservation of appointments or posts in favour of any backward class of citizens which, in the opinion of the State, is not adequately represented in the services under the State.

Article 16(4) is mirrored in Article 15(4), which authorizes the State to make provisions for ‘the advancement of socially and educationally backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes’. But if equality’s slogan is ‘no class legislation’, then Articles 15(4) and 16(4), which explicitly use the word ‘class’, seem to be pulling in an entirely different direction. Are these provisions departures from the constitutional vision of equality? Is their existence testimony to the fact that in a deeply riven society, there must be some limited compromise with equality in order to guarantee meaningful social justice? Or is their presence a signal for us to revise our initial presumption about the very meaning of ‘equality’ under the Constitution?3

The history of the Supreme Court’s ‘reservations’ jurisprudence is the history of a struggle between two competing visions of equality. In 1975 (State of Kerala v. N.M. Thomas), the Court decisively embraced one vision and rejected the other. More than forty years after, however, the transformative character of that judgement has yet to be articulated. That is the task of this chapter.4

I begin with a survey of a few of the Supreme Court’s initial judgements on Articles 15 and 16 (I). In its first two decades, the Court held that Articles 15(4) and 16(4), which allowed class-based affirmative action, were constitutionally mandated ‘exceptions’ to the Equality Code. In State of Kerala v. N.M. Thomas,5 however, a narrowly divided Supreme Court reversed that view. In their complementary majority opinions, Justices Mathew and Krishna Iyer advanced a vision of equality according to which individual disabilities were embedded in class identity and, consequently, within a set of social hierarchies that the Constitution’s Equality Code was created to surmount (II).

After discussing the judgement(s) in N.M. Thomas, I articulate and defend the transformative understanding of equality that emerges out of a combined reading of the majority opinions (III). The majority, I argue, grasped the insight that in India, ‘differential access to life chances corresponded in large measure to membership in different communities’.6 To take community membership into account, therefore, was not to depart from the principle of individual equality, but to abide by it in its deepest sense.

I then contend that N.M. Thomas was also transformative in a second, important way (IV). It was the first judgement to articulate the role of Part IV of the Constitution, i.e., the Directive Principles of State Policy, as a system of framework values that gave life to the abstract concepts outlined in the Fundamental Rights chapter. In conclusion, I argue that the vision of equality articulated in N.M. Thomas had, and continues to have, the potential to transform how the law addresses subtle and often hidden social hierarchies (V).

I. ‘Caste-Blindness’ and the Early Supreme Court

The concept of reservations did not spring forth from a vacuum at the time of the framing of the Constitution. At the turn of the twentieth century, there was increasing awareness that an individual’s opportunities for educational, economic, and social advancement were heavily determined by her membership of different social groups, and, in particular, by her caste. Influenced by the writings of the radical egalitarian thinker Jyotirao Phule, the ruler of the princely state of Kolhapur (Shahuji Maharaj) first introduced affirmative action in 1902, reserving 50 per cent of government and administrative posts for backward castes. Setting out his justification for reservations, Shahuji noted that despite an active attempt to foster the education of all classes in the state, there had been a lack of success because ‘the rewards for higher education are not sufficiently widely distributed’.7 The phrasing is noteworthy because it reflects Shahuji’s acknowledgement of the structural and institutional barriers that prevented an equitable distribution of opportunities right from the beginning of life. Following Kolhapur’s example, by the 1920s, numerous princely states, as well as provincial legislative councils under colonial rule, had instituted quota systems for admission into educational institutions and for recruitment to government posts.8 These quotas were aimed at ensuring the representation of ‘backward classes’ in spaces that they were unable to access.

Under the colonial regime, which unapologetically viewed Indian society as an agglomeration of communities,9 distributing benefits on a group-wise basis was quite normal. After all, the centrepiece of colonial legal policy was the existence of separate, communal electorates, on the grounds that the interests of different communities could be represented only by members of those communities. However, with the passage of the Constitution, which decisively rejected communal electorates in favour of universal adult individual suffrage, and guaranteed to all citizens a right against discrimination and a right to equality of opportunity, could the regime of ‘communal quotas’ continue?10

When the Supreme Court was first asked that question, it responded with a decisive ‘No’. The State of Madras had a pre-constitutional reservation policy for admission to medical institutions, which allocated seats among ‘non-Brahmin Hindus’, ‘Backward Hindus’, ‘Brahmins’, ‘Harijans’, ‘Anglo-Indians’, and ‘Muslims’, on a quota basis. Soon after the Constitution came into force, this policy was challenged by Champakam Dorairajan, an aspiring Brahmin medical student, who argued that the government’s reservation policy violated her right to non-discrimination under Article 15(1), and her right to non-discriminatory access to State educational institutions under Article 29(2)11 (Article 15[4] did not exist at the time). In State of Madras v. Champakam Dorairajan,12 the Supreme Court agreed, holding that ‘the right to get admission into any educational institution of the kind mentioned in clause (2) is a right which an individual citizen has as a citizen and not as a member of any community or class of citizens’.13 A policy that made admission conditional upon class membership, therefore, was unconstitutional.

The State argued that, under Article 46 of the Constitution, which was part of the Directive Principles, it was mandated to ‘promote … with special care the educational and economic interests of the weaker sections of the people …’14 The Constitution itself, therefore, envisaged policies aimed at sections, or groups, that had suffered, and continued to suffer, from various disadvantages. The Court swiftly rejected this argument, observing that ‘the directive principles of the State policy, which … are expressly made unenforceable by a court, cannot override the provisions found in Part III’.15

Champakam Dorairajan was both the first and the clearest exposition of a constitutional philosophy of equality that I shall call ‘caste-blind’. These were the building blocks of the philosophy: first, that the rights under Article 15(1), 16(1), and 29(2) were individual rights; second, that Article 46’s mandate to uplift weaker sections, framed in the language of groups and group rights, was merely a political exhortation to the government; and third, that group-based policies were constitutional only if they came within a specific, enabling provision, like Article 16(4), which was a group-oriented exception to the constitutional principle of individual equality. However, in a circumstance where Article 16(4) was not applicable, and where (as the Court concluded its judgement by noting) ‘the classification proceeds on the basis of religion, race and caste … [it is] opposed to the Constitution and constitutes a clear violation of the fundamental right guaranteed to citizens under Article 29(2)’.16 In short, the Constitution was caste-blind because it required that, except where specifically provided otherwise,‘… government must treat citizens as individuals and not as members of racial, ethnic, or religious groups’.17

Even as the Supreme Court was deciding Champakam Dorairajan, the Parliament was moving to amend the Constitution. Through the First Amendment, Article 15(4) was inserted, stipulating that:

Nothing in this Article … shall prevent the State from making any special provisions for the advancement of any socially and educationally backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes.

The First Amendment reinforced the vision of a caste-blind Constitution. If Parliament had to amend the Constitution and add a fresh article whenever it wanted to make a provision for groups, then it made sense to view these fresh provisions as departures from, or exceptions to, the idea of caste-blind, individual-focused equality, as expressed by Articles 14, 15(1), 16(1), and 16(2).18

The Supreme Court doubled down on caste-blind equality after Dorairajan. In General Manager, Southern Railway v. Rangachari,19 it held that Article 16(4) covered only ‘reservation of appointments or posts’. Consequently, in those aspects of public employment that did not fall within this phrase—‘such as salary, increment, gratuity, pension and the age of superannuation’20—there could be no reservation, because ‘these matters … do not form the subject-matter of Art. 16(4)’.21 In other words, as Rangachari made starkly clear, ‘equality of opportunity’ and ‘reservation’ were antithetical concepts. The latter existed only because, and to the extent that, Article 16(4) allowed for it.

There were, furthermore, two important corollaries to this principle, which were evolved by the Supreme Court soon after. First, in M.R. Balaji v. State of Mysore,22 the Court capped reservations at a maximum of 50 per cent, on the grounds that the exceptions (Articles 15[4] and 16[4]) could not ‘swallow up’ the rule (of equality and non-discrimination).23 This was reaffirmed soon after in T. Devadasan v. Union of India,24 where the Court prohibited the State from ‘carrying forward’ unfulfilled reserved vacancies into succeeding recruitment years. And secondly, if the legitimacy of reservations was solely due to Articles 15(4) and 16(4), then no person could claim them as a matter of right.25

This puzzle, however, misses one last piece. Any method for selection of individuals—whether for educational admissions or government recruitment—would have to follow some kind of classification.26 An admission test, for example, would use marks as the basis for decision, separating applicants into two ‘classes’: those who cleared the cut-off and those who didn’t. This takes us back to the Supreme Court’s well-worn aphorism that the Constitution’s Equality Code permits ‘reasonable classification’ but not ‘class legislation’. But what is the difference between these two terms? Or, to frame the question another way, what kinds of ‘classes’ fall within the prohibition of ‘class legislation’?

Early on, the Court answered the question by referring back to the classic two-pronged test under Article 14 of the Constitution, which guaranteed the ‘equal protection of laws’: a ‘classification’ would be reasonable if there was an intelligible differentia between the two classes, and if it bore a rational nexus with a State goal.27 However, while this answer might suffice for an Article 14 challenge, it would not be enough under Article 16(1). The State might simply argue that its goal was just to increase representation of ‘backward classes’ in State employment. Then, class-based reservations would have a rational nexus with this goal, and the tests of Article 14 would be met. The Court got around this problem by ascribing a set of normative commitments to the term ‘equality of opportunity’. The very concept of individual equality of opportunity, held the Court, ruled out goals such as levelling class-based representation. The only goals the State could legitimately base its recruitment or admissions policies on were goals internal to the institution in question, related only to the ‘demands and needs of the office’;28 for example, increasing efficiency29 or selecting the best candidates.30 An admission test met this criterion; reservations did not.

What links the vision of the caste-blind Constitution with this understanding of equality of opportunity is a philosophical individualism that distinguishes between an individual’s ‘personal characteristics’31 (her religion, caste, gender, socio-economic class, and so on) and her ‘personal qualities’ (merit).32 Classification on the basis of the former (such as a reservation scheme) is presumptively illegitimate and antithetical to equal treatment, both because personal characteristics are not within the individual’s control, and because they should be morally irrelevant to determining individual worth.33 For the opposite reasons, classification schemes that take into account personal merit and qualities are consistent with the principle of equal treatment and equality of opportunity.34 Although the Supreme Court never articulated this philosophical commitment that underlay its early Article 16 jurisprudence, as I have argued, it is this vision that explains both its focus on a caste-blind Constitution as well as its distinction between merit- or efficiency-oriented selection procedures on the one hand and group-oriented reservations on the other.

II. State of Kerala v. N.M. Thomas

However, even amidst this near-uniform consensus, there was a note of disagreement. In T. Devadasan, the question was whether the State could ‘carry forward’ unfilled reserved vacancies into the succeeding recruitment year. To put it in concrete terms: suppose the State reserved 30 per cent of seats, but in year X only 20 per cent were actually filled up by reserved category candidates, could the State ‘carry forward’ the remaining 10 per cent into the succeeding year, and reserve 40 per cent of the seats in order to bring the total representation of reserved category candidates back to 30 per cent? Following the Balaji rule of capping reservations at 50 per cent, a majority of the Court rejected the ‘carry-forward principle’.35

Justice Subba Rao dissented. His dissent, however, was not limited to reservation caps, but presented a serious challenge to the entire philosophical structure that the Court had erected over its first decade. After surveying the constitutional provisions, he observed:

If [Article 16(1)] stood alone all the backward communities would go to the wall in a society of uneven basic social structure; the said rule of equality would remain only an [sic] utopian conception unless a practical content was given to it.36

The crucial philosophical shift initiated by Justice Subba Rao was this: in his view, ascriptive group markers such as class were not to be understood as ‘personal characteristics’ alone, but as personal characteristics embedded within an ‘uneven basic social structure’. The concept of equality of opportunity had to take into account how these personal characteristics interacted with social structure. To illustrate the point, Justice Subba Rao took the example of a race between a racehorse and an ordinary horse, noting that if they both started together, it would only be a ‘farce of a competition’.37 A handicap was necessary to ensure ‘real competition’ and, by extension, genuine equality of opportunity. Transposing the example into Article 16(1), he went on to note:

Centuries of calculate [sic] oppression and habitual submission reduced a considerable section of our community to a life of serfdom.38

This took the argument one step further, locating the different conditions of sections of the community to ‘calculated oppression’ and ‘habitual submission’. In other words, the racehorse was not a racehorse by nature but as the result of many generations of conscious breeding and a lifetime of painstaking care—advantages not available to the ordinary horse. By attributing the condition of the ‘backward classes’ to a history of structured and institutional oppression, Justice Subba Rao was laying the ground for the moral and constitutional argument that would follow: that any meaningful conception of equality and equality of opportunity must necessarily take this history into account:

That is why the makers of the Constitution introduced clause (4) in Art. 16. The expression ‘nothing in this article’ is a legislative device to express its intention in a most emphatic way that the power conferred thereunder is not limited in any way by the main provision but falls outside it.39

The shift was complete: Article 16(4) was no more an exception to Article 16(1) but an ‘emphatic’ expression of the same intention. Articles 14, 15, and 16 constituted a comprehensive Equality Code whose philosophy was to take into account, and surmount, inequalities generated by social and institutional structures over time. Where the site of such inequalities mapped onto class, equality could be served only by fashioning policies that identified persons on the basis of class membership, and then allocated benefits and burdens accordingly. Readers will note that it was strikingly similar to the justification offered by Shahuji Maharaja when he introduced the concept of reservations into the Indian polity for the first time.

It was twelve years later, in N.M. Thomas, that Justice Subba Rao’s proto-formulation of this more substantive conception of equality was given a rich and detailed articulation. In N.M. Thomas, a governmental order granted provisional promotions to members of Scheduled Castes (SCs) and Scheduled Tribes (STs) who did not have the requisite qualifications to be eligible for such promotion, along with a two-year grace period for them to gain such qualifications. This was challenged. The key contention of the aggrieved parties was that the classification was clearly void under Articles 16(1) and (2), and not covered by Article 16(4). Under existing precedent, this ought to have been a simple case. If Article 16(4) did not apply, then special provisions for SCs and STs clearly violated Articles 16(1) and (2).

Not so, said a divided Court, splitting 5–2. In paragraph 31, Chief Justice Ray, writing the majority opinion, began with the basics:

… the question of unequal treatment does not really arise between persons governed by different conditions and different sets of circumstances.40

As we have seen, until now, using characteristics external to the context of employment, viz., an absence of representation of certain classes, had been held not to be reasonable. Chief Justice Ray, however, turned this on its head:

… equality within Articles 14 and 16(1) will not be violated by a rule which will ensure equality of representation in the services for unrepresented classes after satisfying the basic needs of efficiency of administration.41

Consequently, following Justice Subba Rao, Chief Justice Ray propounded the view that Article 16(4) was not an exception to Article 16(1) but existed as ‘one of the methods of achieving equality embodied in Article 16(1)’.42

Standing by itself, however, this is not enough. Taken on its own, the phrase ‘unrepresented classes’ used by Chief Justice Ray is much too broad. For example, it cannot be that the children of ministers have an enforceable right to government employment, in case at any time, as a class, they were ‘unrepresented’.43 Examples can be multiplied, but the crucial point is to understand that what matters is not simply class-based representation but a method for ascertaining the circumstances in which representation (or the lack thereof) becomes salient for the principle of equality of opportunity.

The issue was sharpened in Justice Khanna’s dissenting opinion, where he put the point simply: preferential treatment, by definition, was a negation of equality.44 Of course, the word ‘preferential’ is a fraught one. As we discussed above, in a slightly different context, every admission or recruitment test that makes use of general standards is ‘preferential’. A written exam, for example, ‘prefers’ people with better test-taking skills, a better command over language, a better knowledge of the subject, and so on. Well aware of this, Justice Khanna went on to clarify: ‘reasonable classification’, he argued, allowed you to take into account only those factors that were required for ensuring effective employment; or, in other words, factors other than personal characteristics.45 That is, the kind of ‘preference’ implicit in written, subject-oriented tests was permitted under equality of opportunity, but ‘preference’ in terms of ‘personal characteristics’ was not.

This argument was buttressed by Justice Beg in a partially concurring and partially dissenting opinion, where he noted that Article 16(4), in allowing reservations, departed from the ‘principle of absolute equality of opportunity in the application of uniform tests of competence’.46 The phrase ‘uniform tests of competence’—which Justice Beg tacked onto the definition under Article 16(1)—is an important one, and requires some unpacking.

The word ‘uniform’, like the word ‘preferential’, is not self-explanatory. There is nothing inherently more ‘uniform’ about a recruitment test than there is about a reservation quota. What makes a ‘test of competence’ seem ‘uniform’, however, is that it doesn’t take into account personal characteristics, i.e., it treats individuals as unencumbered selves, detached from the features that mark them out as members of groups (‘impersonal’).47 In other words, you take people as you find them: if an individual fails a ‘uniform test of competence’, it is not because of something about them (a personal characteristic such as sex or religion or class), but because of something they were unable to do (score high enough).

This goes back to a point made above. Reservations seem antithetical to the principle of equality of opportunity because they allocate benefits and burdens on the basis of that which individuals cannot control (their membership of a group). An entrance test, however, is the opposite of that—it depends entirely on factors within the individual’s control (or so the argument goes). Consequently, at the heart of the clash between Chief Justice Ray on the one hand and Justices Khanna and Beg on the other was a conflict over the relationship between principles of equality and personal (or group-oriented) characteristics, within the framework of a Constitution that, ostensibly, was committed to the individual. And it was this clash that set the stage for the concurring opinions of Justices Mathew and Krishna Iyer, which advanced a new and transformative vision of equality.

Justice Mathew began his opinion by identifying the clash at the heart of the case. Everyone agreed that equality entailed treating equals equally and unequals unequally. But what did it mean for people to be ‘equal’ or ‘unequal’: that is, ‘what is to be allowed as a significant difference [between people] such as would justify differential treatment’48 As we have seen, prior Supreme Court decisions and the dissenting judgements in N.M. Thomas had answered this question by drawing a distinction between differences relevant to the State’s goal (in this case, recruiting for public employment) and irrelevant ‘personal characteristics’. As Justice Mathew himself conceded, ‘in distributing the office of a state, not any sort of personal equality is relevant; for, unless we employ criteria appropriate to the sphere in question, it would turn out that a man’s height or complexion could determine his eligibility or suitability for a post … candidates for office should possess those qualities that go to make up an effective use of the office.’49

But while prior judgements had also limited their understanding of ‘relevant differences’ to this narrow conception, Chief Justice Ray had broadened it to include inadequate representation itself as a relevant difference, as we have seen. As we also saw, however, this was insufficient. It was Justice Mathew who took the idea further. And he began his analysis with a crucial interpretive move:

The notion of equality of opportunity is a notion that a limited good shall in fact be allocated on the grounds which do not, a priori, exclude any section of those that desire it. All sections of people desire and claim representation in the public service of the country, but the available number of posts are limited and therefore, even though all sections of people might desire to get posts, it is practically impossible to satisfy the desire. The question therefore is: on what basis can any citizen or class of citizens be excluded from his or their fair share of representation?50

Whereas, until now, the Supreme Court had asked whether a particular mode of recruitment was consistent with the goals of State employment, Justice Mathew turned this on its head, starting with the presumption that everyone was entitled to the public good of State employment. However, given that this public good was scarce, the State would have to devise some method of selecting some people and excluding others. The question then became: on what basis could the State exclude persons, or groups of persons, from their share of representation? Once the question had been framed in that manner, Justice Mathew was able to escape from the conceptual framework that limited equality of opportunity to tracing a rational relationship between the goals of public employment (efficiency, skill, etc.) and the mode of recruitment:

What, then, is a priori exclusion? It means exclusion on grounds other than those appropriate or rational for the good (posts) in question. The notion requires not merely that there should be no exclusion from access on grounds other than those appropriate or rational for the good in question, but the grounds considered appropriate for the good should themselves be such that people from all sections of society have an equal chance of satisfying them.51

As we can see, the first part of this analysis echoed the old jurisprudence. The second part added an additional requirement, which flowed from Justice Mathew’s starting presumption of a basic entitlement to public goods. To illustrate his argument, he cited an example drawn from the British philosopher Bernard Williams: imagine a warrior society where the position of a soldier carried prestige and power. Up to a point, this was also a slave-owning society, and slaves were barred from becoming soldiers. Imagine that the slaves were then emancipated, and the formal bar removed. However, because they had been kept systematically weak and malnourished during their period of slavery, they were unable to pass the physical tests that were required to qualify as a soldier. Bernard Williams argued that the ostensibly neutral physical tests did not, in any genuine way, further the principle of equality.52 Invoking this example, Justice Mathew then observed:

What one is doing there is to apply the same criteria to X as affected by favourable conditions and to Y as affected by unfavourable but curable conditions. Here there is a necessary pressure to equal up the conditions. To give X and Y equality of opportunity involves regarding their conditions, where curable, as themselves part of what is done to X and Y and not part of X and Y themselves. Their identity for this purpose does not include their curable environment, which is itself unequal and a contributor of inequality.53

This paragraph was at the heart of Justice Mathew’s transformative vision of equality, a vision that involved a fundamental shift from viewing ‘personal characteristics’ as part of who you are to viewing them as part of a humanly constructed environment that can facilitate or hinder your access to basic public goods. A person’s membership of a Scheduled Tribe, for example, was to be understood not as a mark of personal identity (and which, therefore, could not be privileged under the doctrine of equality), but as a socially constructed fact that severely limited her access to opportunities.54

While Justice Mathew’s opinion laid out the philosophical foundations of the new vision of equality, it remained incomplete. At the beginning of his judgement, he noted that ‘[Equality] is a symbol of man’s revolt against chance, fortuitous disparity, unjust power, and crystallized privileges’.55 But as a constitutional proposition, this is both too vague and too broad. Does Article 16(1) actually aim to compensate people for bad luck or ‘fortuitous disparity’? Perhaps not. Later, Justice Mathew went on to note that what Article 16(1) required was ‘equality of results’, because ‘formal equality of opportunity simply enables people with mere education and intelligence to capture all the posts and to win over the less fortunate in education and talent even when the competition is fair’.56 If, however, Article 16(1) was designed to compensate even for differences in ‘intelligence’, then it’s difficult to see what, if any, differences couldn’t be invoked to compensate for. As we had discussed earlier in this section, such a totalizing approach to Article 16(1) would make it more or less unworkable. Justice Mathew’s opinion, therefore, failed to answer the question that he himself posed: what differences between persons were to be treated as relevant for the purposes of compensatory treatment under Article 16(1)?

Justice Krishna Iyer answered that question in his concurrence. Drawing upon the history of India’s hierarchical society, the Directive Principles of State Policy, and the Constitution’s commitment to the ‘untouchable’ community in several of its Articles, he noted that:

… ‘equal opportunity’ for members of a hierarchical society makes sense only [through] a strategy by which the underprivileged have environmental facilities for developing their full human potential … the distinction would seem to be between handicaps imposed accidentally by nature and those resulting from societal arrangements such as caste structures and group suppression. Society being, in a broad sense, responsible for these latter conditions, it also has the duty to regard them as relevant differences among men and to compensate for them whenever they operate to prevent equal access to basic, minimal advantages enjoyed by other citizens.57

Here was a workable definition of the ‘relevant differences’ between people and classes of people. The kind of differences that the doctrine of equality is meant to take into account, and compensate for, are those imposed by social and institutional structures (over time), and which have the effect of denying people ‘equal access’ to basic goods.

Of course, this is by no means a perfect definition. The difference between disadvantages that society is ‘responsible’ for and those that are imposed ‘accidentally by nature’ is often blurred and unclear.58 Consider, for example, an illness that is curable but the government’s budgetary priorities preclude it from providing affordable access to the medicine. Is ‘society’ responsible, or is ‘nature’?59 This same problem, of course, lies in Justice Mathew’s alternative approach, which focused on the word ‘curable’. Between the incurability of death and the curability of caste-based social boycotts, there is a vast, uncertain spectrum where it is unclear where society’s ‘responsibility’ begins and where it ends. But while the specific content of the nature/society distinction remains to be critically scrutinized, it is at least clear that Justice Krishna Iyer provided us with a plausible answer to the question that Justice Mathew posed: what distinctions between persons count as ‘relevant’ for the purposes of equality of opportunity?

We are now in a position to appreciate the transformative constitutional vision of equality based on a combined reading of the concurring opinions of Justices Mathew and Krishna Iyer in N.M. Thomas. According to this vision, every individual had an equal right to access basic public goods and resources, including State employment. In cases where these goods were scarce, the State would have to devise a procedure of selection, of exclusion and inclusion. Any State process would have to take into account both internal rationality (efficiency and merit) as well as external circumstances, such as historical and present-day social and institutional discrimination. Equality meant taking into account, and compensating for, historical and social circumstances that impeded an individual’s access to the basic public goods important to sustain a dignified life.60 As we have seen in a number of different ways, this more substantive vision of equality departed from what had come before.

III. N.M. Thomas as a Transformative Decision—
A : Equality of Opportunity

In N.M. Thomas, a majority of the Supreme Court held that Article 16(4) was not an exception to Article 16(1) but a facet of it.61 However, the ‘reading in’ of Article 16(4), with its specific commitment to ‘classes’, into Article 16(1), which guaranteed equality of opportunity to all ‘citizens’, raised some further interpretive problems. In particular, it meant that there were two distinct ways in which the new Article 16(1)/(4) combination could be understood. Under the first interpretation—call it the ‘group subordination principle’62—the point of the special measures authorized by 16(4) is to achieve equality between groups.63 In other words, the site of constitutional action is the group, and the right (to equality) that is being vindicated is that of the group’s. The justification for this approach is that, historically, injustice has been meted out to certain groups (women, Dalits, etc.), and thus it makes sense for remedial action to be focused on them.

The second interpretation is also sensitive to the realities of historical discrimination, but even so it insists that ultimately the right to equality is an individual right. However, because historically the individual has been discriminated against in virtue of her membership of a particular group (e.g., as a woman, or as a Dalit), it might be necessary to take group identity into account in order to achieve genuine equality.64 Notice that both these approaches support reservations, based on a historical understanding of the way in which discrimination has worked in our society, but for radically different reasons. The first, i.e., group-subordination approach, is geared towards preserving group identities by equalizing groups qua groups. The second approach aims at eventual elimination of group identity, accepting group-based classifications as a necessary set of evils on the road to a society in which all individuals are brought to a position of genuine equality.65

In N.M. Thomas, the majority opinions did not address this issue in detail, although Justices Mathew and Krishna Iyer did nail their colours to the individual-right mast. The former began his opinion by noting that equality of opportunity was an individual right,66 while Justice Krishna Iyer clarified that the ultimate purpose of reservations was to break down and eradicate caste groups (instead of preserving and equalizing them).67 But neither Justice provided any further reasons justifying this interpretation of the Equality Code.68

A preliminary justification, of course, is located in the text of Article 16(1), which guarantees the equality of opportunity to all ‘citizens’ (not to all ‘classes of citizens’). This also yields the important point that, by holding that Article 16(4) was a facet of Article 16(1), Justices Mathew and Krishna Iyer were making it clear that even the reservation provisions were, ultimately, about vindicating individual rights, even though the rights holders were defined in the language of ‘backward classes.’

I will suggest, however, a deeper justification lies in constitutional history that speaks both to the argument that the right under Article 16(1) remains vested in the individual, and to the argument that under the Equality Code, Article 16(4) is a facet of Article 16(1). This is because the Constitution’s Equality Code was a recognition of a long social history in which individuals had been singled out for discrimination and disadvantage because of their group identity (primarily caste): a social structure that, in the words of Marc Galanter, was built upon a ‘complex pattern of exclusion, separation, and restricted use’.69 Importantly, this was a social structure that existed parallel to, and often in complicity with, the colonial legal regime, which was supposedly based on principles of formal equality. For example, Eleanor Zelliot highlights an instance as early as 1856, where a Bombay school’s refusal of admission to a Mahar student was upheld by the education department on the basis that it would not be right to ‘force’ caste-students into association with the Mahar, and thus ‘mak[e] the institution practically useless to the great mass of natives’.70 This was not a one-off situation. Schools segregated based on caste, and even segregated classrooms within integrated schools, were a reality for much of the late-nineteenth and early-twentieth centuries under an ostensibly equal formal public schooling system.71

School segregation is but one instance of a broader social structure in which a series of interdicts and prohibitions, both formal and informal, explicit and implicit, served to effectively deny certain groups access to basic public goods, whether roads and wells, or educational institutions. Ameliorative efforts proceeded on precisely this understanding. In 1931, the Census Commissioner, J.H. Hutton, proposed nine tests for determining ‘untouchable groups’ (subsequently ‘Scheduled Castes’ in the Constitution), most of which revolved around questions of disabilities and access (ability to use public conveniences, ability to access the services of barbers, water carriers, etc., access to temples, and so on).72 With a few differences, this method was replicated by the 1932 Franchise Committee.73

The political thought of the rising nationalist movement reflected a similar understanding. For instance, following a nearly identically worded resolution passed in a Depressed Classes meeting at Bombay, the Indian National Congress in 1917 accepted the necessity of ‘removing all disabilities imposed by custom upon the Depressed Classes’.74 The 1928 Nehru Report provided, as a fundamental right, that ‘no person shall by reason of his religion, caste or creed be prejudiced in any way in regard to public employment, office or power or honour and the exercise of any trade or calling’.75

This principle was then refined in the 1931 Karachi Resolution, the proto-Bill of Rights whose importance we have discussed in the previous chapter. The 1931 resolution’s non-discrimination principle stipulated that ‘no disability attaches to any citizen by reason of his or her religion, caste, creed or sex, in regard to public employment, office of power or honour, and in the exercise of any trade or calling’.76 The use of the phrase ‘no disability attaches’ (instead of ‘the State shall not discriminate’) demonstrates an understanding of how the denial of equality of opportunity was primarily the result of entrenched social sanctions rather than any specific act of exclusion by the State.

More importantly, however, the succeeding phrase—‘to any citizen by reason of his or her …’—anticipated Justices Mathew and Krishna Iyer’s formulation in N.M. Thomas: the task of equality was to ensure that one’s group membership did not become a reason for disability or exclusion. The 1928 Nehru Report used the phrase ‘no person’, and the 1931 Karachi Report used the phrase ‘any citizen’. Consequently, the right remained individual (whether belonging to a person or to a citizen), while group membership was a salient factor in ensuring that the individual right could be genuinely and effectively exercised. The idea, in other words, was to achieve individual equality through the means of ‘a national commitment to reduce invidious distinctions among groups, coupled with a conviction that it was permissible and perhaps necessary to employ these discredited caste notions to effectuate … equalizing policies …’77

This understanding is visible in the Constituent Assembly’s Fundamental Rights Sub-Committee’s first draft bill of rights. This first draft did not have anything resembling what eventually became Article 16(4). What it did have, as part of its equality clause, was the following:

Any enactment, regulation, judgement, order, custom or interpretation of law, in force immediately before the commencement of this Constitution, by which any penalty, disadvantage or disability is imposed upon or any discrimination is made against any citizen on any of the grounds aforesaid (i.e., religion, race, caste, language or sex) shall cease to have effect.78

As in the earlier proto-constitutional drafts, the use of the broad words ‘disadvantage’ or ‘disability’ demonstrated a sensitivity to barriers that went beyond formal prohibitions (which were covered by the word ‘penalty’); and the use of the word ‘custom’ signified ‘disadvantages’ and ‘disabilities’ whose origins were social and structural. Most importantly, once again, the fulcrum of the clause was the citizen. It was the (individual) citizen who, by virtue of her group identities, was subjected to disadvantages and disabilities, and it was the (individual) citizen whom the new Constitution was meant to emancipate through its commitment to equality.

Interestingly, in a subsequent version of the draft, this provision disappeared. What did come in was a proto-version of Article 16(4): ‘Nothing herein contained shall prevent the State from making provision for reservations in favour of classes who, in the opinion of the State, are not adequately represented in the public services.’79 Although this was not a direct substitution, the new provision was effectively doing the work of the old one, but in a clearer, more explicit fashion. Instead of the ambiguous prohibition of ‘disabilities’, there was now a mandate for affirmative action.

When the Constituent Assembly debated the clause, first in April 1947 and then during the reading of the draft Constitution in November 1948, there was little argument over the necessity for having it in the Constitution, and no discussion about its underlying philosophy. The debate centred primarily around the addition of the word ‘backward’ before ‘classes’, which was added by the Drafting Committee between the 1947 and the 1948 debates. Critics of the provision attacked it as being vague and indefinable. It was in his speech responding to these criticisms that B.R. Ambedkar offered some insight into the principles that grounded the clause. Noting that there existed ‘three points of view’ in the Assembly, which had to be ‘reconciled’, he observed that:

… the view of those who believe and hold that there shall be equality of opportunity has been embodied in sub-clause (1) of Article 10. It is a generic principle. At the same time, as I said, we had to reconcile this formula with the demand made by certain communities that the administration which has now – for historical reasons – been controlled by one community or a few communities, that situation should disappear and that the others also must have an opportunity of getting into the public services.80

Three aspects of this speech are important. The first is Ambedkar’s insistence that Draft Article 10(1)—which would eventually become 16(1)—was only a ‘generic principle’. By implication, therefore, the phrase ‘equality of opportunity’ did not, by itself, connote any concrete content. The second was his deliberate use of the word ‘opportunity’ to characterize the claims of the ‘backward classes’ as well. And the third was his characterization of the Draft Article as a ‘reconciliation’ between formal equality of opportunity and equitable representation. This reconciliation, Ambedkar went on to argue, was achieved by the addition of the word ‘backward’ before ‘classes’. This would prevent a constitutional requirement to accede to all claims of prior insufficient representation, an eventuality that could ‘destroy’ the principle of equality of opportunity.

To substantiate his point, Ambedkar then took the example of a situation where 70 per cent of government posts were reserved, and stated that this would not be ‘satisfactory from the point of view of … equality of opportunity’.81 Such a situation, he argued, would be prevented by the addition of the word ‘backward’. However, if Ambedkar’s concern was purely numerical, then it would surely have been far easier to place a cap on reservations within the Article itself (as the Supreme Court did in M.R. Balaji). The use of the word ‘backward’ suggests not a quantitative constraint upon reservations but a qualitative one. It suggests a normative basis for distinguishing between claims of representation that could be constitutionally sustained and those that could not. And it is that normative basis that would constitute the moral foundation of the Constitution’s Equality Code.

It is here that the link between ‘social disabilities’—the pre-constitutional understanding—and ‘backwardness’ becomes salient. The phrase ‘backward class’ had a long pre-constitutional history, starting, as we have seen, with the princely state of Kolhapur, after which it was taken up by other provincial governments. It was also used in numerous colonial documents, such as the Starte Committee82 and the Franchise Commission. As Galanter observes, it had no fixed meaning. Its use had changed and varied widely according to local contexts, ranging from being synonymous with the untouchable classes, to being applied to classes that did not suffer from the stigma of untouchability but were nonetheless, in the view of the State, in need of ‘special treatment’.83 It had never been clarified, however, what precisely was the principled justification for ‘special treatment’, and Ambedkar’s own defence of the provision in the Constituent Assembly effectively left the matter to the discretion of local governments.

That, however, is not the whole story. As Chandrika Ram pointed out during the Constituent Assembly debate on 30 November 1948, the phrase ‘backward classes’ had been defined in the census reports of 1921 and 1931,84 where the criteria of ‘backwardness’, we have seen above, had been group-based, socially imposed disabilities of access. And, as we have also seen, preparatory drafts of the Advisory Committee specifically sought to overcome individual ‘disability’ and ‘disadvantage’ experienced ‘by reason’ of group membership, as part of a broader, substantive vision of equality.

We have, therefore, an incipient and incomplete link between the pre-constitutional groping towards equality, the drafts and debates in the Constituent Assembly, and the final text of what became Article 16: a ‘reconciliation’, as Ambedkar put it, between the claims of formal equality of opportunity on the one hand and equitable representation on the other. This reconciliation was achieved through a more nuanced vision of individual equality that contained within it the mandate to overcome disadvantages and disabilities that had an enduring societal, institutional, and structural character.85 It was this vision that, as we have seen, first motivated Shahuji Maharaj in 1902. And it was this vision that was completed by the majority in N.M. Thomas, and articulated most clearly in the concurring opinions of Justices Mathew and Krishna Iyer.86

IV. N.M. Thomas as a Transformative Decision—
B: Directive Principles of State Policy

The historical arguments outlined above are indicative, but certainly not conclusive. The genealogy of the term ‘backward class’ was inconclusive, making it unclear what exactly was the normative basis of determining who was entitled to reservation under Article 16(4). After all, in the course of the same speech, Ambedkar referred both to ‘reconciling’ equality of opportunity and claims of representation as well as ensuring that the ‘exception’ (of reservations) did not swallow up the ‘rule’ (of equality of opportunity)—which, of course, was precisely how the pre-Thomas court understood the constitutional scheme.87 The distinction is important: the rule-exception language suggests that Articles 16(1) and 16(4) contain opposed principles, and the judicial task is to balance (or ‘reconcile’) them by marking out their respective, separate domains. The N.M. Thomas understanding, however, is that the ‘reconciliation’ is achieved in Article 16(1) itself, through a vision of individual equality that is sensitive to group disadvantage, and that 16(4) is only a concrete restatement of this reconciliation.88

While some of the speakers in the Constituent Assembly adhered to the second understanding, specifically arguing that Article 16(4) was meant to provide ‘equality of opportunity’ in its genuine sense to members of backward classes,89 other speakers categorically viewed it as a departure from the principles underlying the Equality Code, including Article 16(1).90 Ambedkar’s own ambivalence supports the idea that in the Constituent Assembly there was perhaps no genuine consensus about the nature of the relationship between Articles 16(1) and 16(4).

The text of Article 16(1) itself, as we have seen, is open to both interpretations. Consequently, with an ambiguous text and an inconclusive history, Justices Mathew and Krishna Iyer had to turn elsewhere to substantiate their reading of the Equality Code. They did so by looking beyond Article 16, beyond the Fundamental Rights chapter itself, and to another part of the Constitution—the Directive Principles of State Policy (Chapter IV). The opening clause of the DPSPs states:

The provisions contained in this Part shall not be enforceable by any court, but the principles therein laid down are nevertheless fundamental in the governance of the country and it shall be the duty of the State to apply these principles in making laws.91

Recall that Article 46 of the Constitution, part of the DPSPs, commits the State to promote the interests of the ‘weaker sections’ of the people. In Champakam Dorairajan, the State had invoked this Article to defend its communal quotas. The Supreme Court had rejected this defence, holding that, because they were expressly unenforceable, DPSPs could have no role to play in the constitutional enquiry. In N.M. Thomas, however, Justice Mathew observed that:

… if we want to give equality of opportunity for employment to the members of the Scheduled Castes and Scheduled Tribes, we will have to take note of their social, educational, and economic environment. Not only is the directive principle embodied in Article 46 binding on the law-maker as ordinarily understood but it should equally inform and illuminate the approach of the Court …92

Justice Krishna Iyer put the point more pithily:

… Article 46 has to be given emphatic expression while interpreting Article 16(1) and (2).93

Therefore, Justices Mathew and Krishna Iyer held that Article 46, as a directive principle, was meant to inform the decision about which conception of equality of opportunity the Constitution was committed to. Article 46—with its mandate to the government to promote the interests of ‘weaker sections’ and to protect them from ‘exploitation’—was to be ‘read into’ Article 16(1)’s guarantee of equality of opportunity and give it enforceable content. In other words, the DPSPs were to be treated as framework values, which would play a role in helping the Court to clothe the abstract principles of Part III (the Fundamental Rights chapter) with the flesh and blood of concrete constitutional commitments.

In making this claim, Justices Mathew and Krishna Iyer were joining issue in a long and contested battle about the precise constitutional relationship between fundamental rights and directive principles. The battle had raged in the Constituent Assembly, where one set of members failed to see the purpose of including within the Constitution a set of unenforceable principles, little more than ‘pious wishes’, and called for the entire Chapter to be scrapped. Other sets wanted some or all of the directive principles to be made enforceable fundamental rights. Against both camps, Ambedkar argued for the validity of a set of principles that, for various reasons, could not be judicially enforced, but were nonetheless ‘binding’94 and were intended to be ‘the basis of all executive and legislative action’.95

The early Supreme Court, supported by H.M. Seervai,96 took the position that ‘unenforceability’ meant ‘legal irrelevance’, and that Part IV could play no role in constitutional interpretation. By the end of the 1950s, however, the Court came around to the view that fundamental rights and directive principles had to be construed ‘harmoniously’. This could mean invoking Part IV to hold that a law was a ‘reasonable restriction’ upon a fundamental right, or interpreting ambiguous statutes in a manner that advanced the goals of Part IV. Neither of those views, however, was entirely satisfactory or developed with any rigour. It was in N.M. Thomas that, for the first time, the Court understood the ‘harmonious relationship’ between Parts III and IV in the fashion outlined above: that Part IV expressed a system of political, social, and economic values that gave concrete shape to abstract fundamental rights and helped the Court to determine which of the many possible concrete interpretations of those rights to select in any given case (in N.M. Thomas, it was the right to equality).97

I have argued elsewhere that in doing so, the Supreme Court was correct, for many reasons. The use of the word ‘enforceable’ in Article 37 was deliberate (it replaced the word ‘cognizable’ from an earlier draft), and was meant only to prevent courts from striking down laws on the basis that they did not comply with the DPSPs. The framers did not, at any point, plan to make Part IV a vestigial organ of the Constitution. In fact, the use of the DPSPs as framework values was consistent with an important current of Indian political thought that came to fruition in the late 1930s and 1940s, in the build-up to the drafting of the Constitution: that the civil and political rights (which would be guaranteed by Part III of the Constitution) could not be meaningfully enjoyed without the concomitant provision of socio-economic rights (found in what finally became the Directive Principles chapter).98

Ambedkar himself, in a 1947 memorandum, pointed out the meaninglessness of civil and political rights to the unemployed, starving, and economically powerless.99 There was, therefore, intellectual support for the proposition that, even if socio-economic rights could not be made directly enforceable, ‘meaningful civil and political rights could not exist without being conceptualized in a way that took into account socio-economic considerations’.100 This position was further endorsed by Ambedkar in the Constituent Assembly, where he argued that the Constitution was committed to the principle of ‘economic democracy’ as a complement to ‘political democracy’).101 And this, of course, was exactly the position taken by Justices Mathew and Krishna Iyer in N.M. Thomas, as evidenced, in particular, by this paragraph:

… if we want to give equality of opportunity for employment to the members of the Scheduled Castes and Scheduled Tribes, we will have to take note of their social, educational, and economic environment.102

Or, as the Supreme Court would observe a few years later:

[The framers] had themselves made provisions in the Constitution to bring about a socio-economic transformation. That being so, it is reasonable to infer that the Constitution makers employed a broad phraseology while drafting the fundamental rights …103

N.M. Thomas, therefore, was transformative in two senses. It was transformative in replacing the caste-blind vision of equality with a richer, more substantive vision. This vision retained the focus upon the individual, but also postulated the goal of equality as overcoming structural and institutional barriers that prevented individuals from accessing basic public goods because of their membership of certain groups. And it was transformative in articulating a new relationship between Parts III and IV of the Constitution: the socio-economic commitments of the directive principles were meant to serve as framework values for interpreting fundamental rights, especially where fundamental rights, couched in abstract principles, were susceptible to more than one interpretation.104

V. Conclusions: Problems and Prospects

To briefly recapitulate, the transformative vision of equality advanced by the Supreme Court in N.M. Thomas has three salient features. First, the rights to equality, and to equality of opportunity, are individual rights. Second, that these are substantive rights, designed to overcome asymmetrical social and institutional barriers to accessing basic public goods. And third, because in India these structural disadvantages and disabilities have been imposed largely on the basis of group (especially caste) membership, the equality provisions of the Constitution need to take groups into account, even though the rights remain individual rights.

This articulation helps to understand one of the most well-known and controversial doctrines evolved by the Supreme Court in the post-N.M. Thomas era. In Indra Sawhney v. Union of India, the Supreme Court held that the benefits of reservation could not accrue to the ‘creamy layer’ among the backward groups; that is, those individual members who had managed to escape the markers of backwardness to an extent enough for them to no longer count as ‘members’ of that group in any meaningful way.105 It will be immediately obvious that the existence of the creamy layer doctrine is consistent only with an individual-centric view of the right to equality of opportunity. If the right was that of groups, then it would make no sense to undertake an investigation of the relative backwardness of individuals within those groups.106 Furthermore, we can also now understand another doctrine that is, in many respects, the opposite of the creamy layer: in R.K. Sabharwal v. State of Punjab,107 the Supreme Court held that even if a certain number of reserved category candidates managed to compete successfully with the general pool, this would not lead to a proportionate decrease in the number of available reserved seats. However, if reservation is a group right, meant to uplift a historically subordinated group to a level of substantive equality, then it makes perfect sense to stop once the prescribed percentage of representation has been achieved—whether through the general pool or through the reserved quota. On the other hand, if the right is an individual right that is instantiated through the individual’s membership in a group, then the Court’s holding was understandable: the fact that some members of the subordinated group have achieved parity with the rest of society doesn’t affect the scope of the right held by other members of the group.

However, perhaps more important are the implications of a clear understanding of N.M. Thomas—implications that have remained unexplored by the Court even until today. These implications are not limited to an analysis of Article 16, but pervade the entire Equality Code of the Constitution.108

A. Groups

In 1955, in Sukhnandan Thakur v. State of Bihar, a divided full bench of the Patna High Court struck down job reservations for persons who, during the colonial era, had been punished by the British regime for participating in the freedom movement.109 Hewing to the logic of Champakam Dorairajan, the Court held that the reservations could not be traced to Article 16(4), and clearly violated the rule of equality of opportunity under Article 16(1).110 Despite the legitimate claims of political sufferers to government solicitude, the State would have to find some other way of accommodating their needs. The Court’s holding came over a strong dissent by the Chief Justice, who expressed the view that the State did have the power to make reservations in cases of ‘underserved want’111 (a phrase borrowed from Article 41), and that doing so amounted to a ‘reasonable classification’ under Article 16(1).

Two decades later, in a very similar case, Punjab’s decision to provide job reservations for ex-armed forces personnel was challenged. In Jagdish Rai v. State of Punjab, relying upon the Supreme Court’s recent decision in N.M. Thomas, the High Court of Punjab and Haryana upheld it, holding that Article 16(4) was no longer the exclusive source of the power to make reservations.112 Noting the decision in Sukhnandan Thakur, the Court observed that the dissenting judgement had got it right. Therefore:

… while the best and the most meritorious of those seeking appointment under the State should be selected, it is also equally fair and equitable that a just proportion of the posts should be given to those who, because of a peculiar handicap, may not stand a chance against those not so handicapped. It would be an extension of the principle of Article 16(4) to those that do not fall under Article 16(4). Defence Personnel who on account of their service with the Army, the Navy, and the Air Force over the years have lost opportunities for entering Government service and have also lost contact with ordinary civilian life may find it extremely difficult, on demobilization, to compete with civilians for civilian jobs despite the qualities of discipline, sacrifice, sense of public duty, initiative, loyalty, and leadership which they would have undoubtedly acquired as members of the Defence Forces.113

What N.M. Thomas did, therefore, was to turn the reasoning of the dissenting opinion in Sukhnandan Thakur into the judgement of the Court in Jagdish Rai, and open up Article 16(1) to a range of group-oriented affirmative action measures. Importantly, Jagdish Rai’s formulation of ‘underserved want’ was substantially wider than N.M. Thomas’s focus on socially imposed disabilities. Depending on how the word ‘undeserved’ is interpreted, it could expand the reach of Article 16(1) to encompass situations covered by Justice Mathew’s broadest formulation, requiring the State to compensate individuals for bad luck or a lack of fortune or talent.

The basic point remains, however: ‘classification’ under Article 16(1), after N.M. Thomas, is not limited to ‘uniform tests’ aimed at selecting the most ‘meritorious’ or the most ‘efficient’, but includes measures that take into account the personal characteristics (or group membership) of people, and how those personal characteristics interact with the social environment in ways that could facilitate or limit an individual’s chances in an open competition. As Jagdish Rai shows, the groups in question need not be limited to the traditional subjects of Article 16(4), viz., Scheduled Castes, Scheduled Tribes, and Other Backward Classes, but can include any set of persons who share a characteristic that has, in the past or the present, been a site of, or reason for, disadvantage.

Notably, a final corollary of this is that Article 16(1) permits further sub-classification which is sensitive to disadvantage within groups, and the Supreme Court has been wrong in rejecting the State’s power to do so.114

B. Power and Duty

Secondly, the immediate impact of holding that Article 16(4) is a facet of Article 16(1) is that, contrary to the Supreme Court’s holding in Rajendran, the principles underlying Article 16(4) are now enforceable rights. Group-oriented substantive equality is no longer only a matter of the State exercising its discretion in deciding whether and how to compensate for structural inequalities. Indeed, if the principles underlying Article 16(4) are now ‘facets’ of Article 16(1), then it must follow that—as Galanter realized immediately after the judgement in N.M. Thomas was delivered115—an individual who feels that she has been substantively disadvantaged by reason of her group membership has a right to approach the Court and demand that this inequality be mitigated.

Of course, this radically transforms the relationship between individual and the State, when it comes to questions of structural inequalities and substantive barriers to access. After N.M. Thomas, the State does not merely have the power to remedy these inequalities, but has a duty to identify and remedy them—a duty for which it is answerable in a court.116

This duty is not limited to the groups that are the subjects of reservation policies, i.e., the Scheduled Castes, the Scheduled Tribes, and the Other Backward Classes, following the 1992 Supreme Court judgement in Indra Sawhney. While the N.M. Thomas judgement was delivered in the context of reservations, and was an interpretation of Article 16(4), its formulation of equality as requiring the overcoming of structural and institutional barriers to access is constrained neither by the subject group of Article 16(4) (backward classes) nor by its chosen mode of redressal (reservation in appointments).117

After N.M. Thomas, any individual or group of individuals is entitled to bring a claim under Article 16(1), based only on demonstrable structural or institutional discrimination. N.M. Thomas, therefore, makes the Equality Code dynamic: instead of tying substantive equality to a fixed category of backward classes, it envisages a constantly evolving situation, where groups that are the sites of social and institutional disadvantages can change over time, and even new groups can be added as times change.118

Although the Supreme Court had inconsistently rejected the ‘power + duty’ formulation of Article 16(1) even after N.M. Thomas,119 there are recent signs that it has begun to understand the issue. For instance, in its famous National Legal Services Authority or NALSA judgement, it directed reservation for members of the transgender community in State employment.120 After cataloguing a long history of institutional discrimination and violence ‘in all spheres of society’121 (including denial of recognition, access to healthcare and employment, and access to public spaces), in its final directions to the State, the Supreme Court specifically noted that the transgender community would be entitled to reservations as a ‘socially and economically backward class’ under Article 16(4) of the Constitution.122

Although NALSA has faced problems in implementation, it nonetheless remains an important judgement that advanced the logic of N.M. Thomas in the two directions discussed above. First, NALSA expanded the reach of Article 16 to a group that did not fall within the traditional category of backward classes, by using the underlying transformative logic of the Constitution’s Equality Code (i.e., that of overcoming structural barriers that had been thrown up around entire groups of people because of their group membership). Second, once it had been established that the transgender community did have the markers of a backward class, it followed that it also had a right to an equality-achieving remedy from the government. No longer was Article 16(4) simply an enabling provision under which the government could choose to act, or refrain from acting, in aid of backward classes. The logical conclusion of N.M. Thomas reading Article 16(4) into 16(1) was precisely that groups facing structural inequalities now had an enforceable right against the State, grounded in the idea of equality.

C. Disparate Impact

This leads us to the next important implication. As the Supreme Court has often held, Articles 14, 15, and 16 together constitute the Equality Code (along with Articles 17 and 18), and embody one coherent philosophy of equality under the Constitution. We have seen that courts have used this dictum to read Article 14’s classification test into Article 16(1) and, occasionally, Article 15. However, if Articles 14, 15, and 16 constitute the Equality Code, then surely the relationship is two-way. Just as the principles under Article 14 can illuminate and inform the interpretations of Articles 15 and 16, the concrete content of Article 16(4)—now, after N.M. Thomas, a facet of Article 16(1)—ought to be read back into the abstract principles of Articles 14 and 15(1).

As Justice Mathew pointed out in N.M. Thomas, one important aspect of Article 16(4) is that its test for inequality is an effects-oriented test.123 That is, according to Article 16(4), inadequate representation in State employment is an indicator that this state of affairs is the result of social or institutional inequality, which requires to be remedied via the doctrine of equality of opportunity.124 Justice Mathew’s own example, borrowed from Bernard Williams, supports this view. The fact that the descendants of erstwhile slaves are overwhelmingly unsuccessful in qualifying as soldiers under a seemingly neutral test of strength is evidence to suggest that the test is not quite neutral. And a little digging reveals that the ‘neutral’ test is so constructed that the past socially imposed disabilities that the erstwhile slaves suffered from will put them at an extreme disadvantage in the ‘open competition’ of the present.

In equality jurisprudence, the approach of focusing on the ‘disproportionately exclusionary impact’125 of policies rather than their formal character or their motive is known as ‘disparate impact’. It is based on the premise (as we discussed in Chapter 1) that inequality and discrimination result not from individual hostile acts, but from structures and institutions. As a corollary, discrimination does not necessarily occur through a set of identifiable and discrete acts, but can be seen through results—for example, when a particular group’s participation in the workforce is found to be far smaller than its share in the population.126

Disparate impact of this kind raises a presumption of inequality, which must then be rebutted. For example, in a Canadian case, it was necessary to pass an aerobics test in order to get a job as a firefighter. It was found that, statistically, and for physiological reasons, far fewer women passed this test than men. Even though the test made no reference to gender, and was perfectly ‘neutral’ in that regard, the doctrine of disparate impact raised a presumption that the test was gender-discriminatory. The State was called upon to demonstrate that the physical test was necessary for fulfilling the duties of a firefighter. It failed to do so, and the test was struck down.127

As we discussed in previous chapters, the Indian Supreme Court has never explicitly accepted disparate impact as being a part of its equality and discrimination law toolkit. However, a necessary implication of N.M. Thomas is the incorporation of disparate impact analysis into equality law. This is because Article 16(4) is based entirely on that principle. The lack of representation in government services raises the initial presumption of inequality, which is then substantiated by investigations into backwardness. Until N.M. Thomas, Article 16(4) remained an exception to the Equality Code, along with whatever principles that underlay it. However, once it is accepted that 16(4) is a facet of 16(1), it becomes clear that disparate impact is contained not only within the meaning of equality of opportunity under Article 16(1), but must also be ‘read back’ into Articles 14 and 15(1), and into the broader jurisprudence of equality and non-discrimination.


Part Two

Fraternity


Article 15

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of them, be subject to any disability, liability, restriction, or condition with regard to—

(a) access to shops, public restaurants, hotels, and places of public entertainment

Article 17

‘Untouchability’ is abolished and its practice in any form is forbidden. The enforcement of any disability arising out of ‘Untouchability’ shall be an offence punishable in accordance with law.

Article 23

(1) Traffic in human beings and begar and other similar forms of forced labour are prohibited and any contravention of this provision shall be an offence punishable in accordance with law.

(2) Nothing in this article shall prevent the State from imposing compulsory service for public purposes, and in imposing such service the State shall not make any discrimination on grounds only of religion, race, caste, or class or any of them.

Article 25

(1) Subject to public order, morality, and health and to the other provisions of this Part, all persons are equally entitled to freedom of conscience and the right freely to profess, practise, and propagate religion.

(2) Nothing in this article shall affect the operation of any existing law or prevent the State from making any law—

(a) regulating or restricting any economic, financial, political, or other secular activity which may be associated with religious practice;

(b) providing for social welfare and reform or the throwing open of Hindu religious institutions of a public character to all classes and sections of Hindus.

Article 26

Subject to public order, morality and health, every religious denomination or any section thereof shall have the right—

…

(b) to manage its own affairs in matters of religion.
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Civil Rights: Indian Medical Association and Horizontal Discrimination
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The issue is not entry [into temples] but equality.

B.R. Ambedkar (quoted in Anupama Rao, The Caste Question)

The teacher had allotted us a place in a corner near the door from where we could not move until school was over for the day. The blackboard would be in another corner.

Baby Kamble, The Prisons We Broke

IN EARLY 2014, THE Indian government mooted an ‘Equal Opportunities Commission’ (EOC).1 This move was based upon the Sachar Committee Report of 2006, which had found that the Indian Muslim community was significantly disadvantaged on a host of parameters, including access to social and physical infrastructure, standards of living, and literacy. According to the report, the task of the EOC, like its counterparts in the US and European countries,2 would be to check discrimination against minority communities in employment, housing, accommodation, and so on.3

The EOC was necessitated by the existence of horizontal discrimination, i.e., discrimination suffered by private entities at the hands of other private entities (individuals or corporations) on the basis of constitutionally proscribed markers, viz., sex, race, caste, religion, place of birth, etc. Horizontal discrimination can take a variety of forms: restrictive covenants, denial of access to public spaces, exclusion from economic transactions, and so on. These disparate ways of discrimination all involve, in some manner, a clash between the associative rights of private individuals (including their right not to associate with others, and to exclude others from associating with them) on the one hand, and the rights of individuals and groups against non-discrimination and to full participation in the economic and social life of the community on the other.4

In this chapter, I examine horizontal discrimination in the form of one particularly invidious avatar: housing discrimination on the basis of religion. This is because housing discrimination has become a pervasive feature of the Indian social landscape in recent times.5 In some states it has even received legal sanctity through laws that allow State agencies to prohibit sale of property along inter-religious lines.6 More importantly, however, the Supreme Court’s most detailed and, as I shall argue, incorrect engagement with horizontal discrimination arose in the context of a housing case, and provides us with a point of departure from which to analyse the constitutional questions at issue and how the Court dealt with them.

At first blush, housing discrimination appears to be a straightforward violation of Articles 14 and 15(1) of the Constitution. Of course, matters are complicated because most housing societies7 are private, while the equality and non-discrimination guarantees are addressed to the State. In the first part of this chapter, I examine various possible solutions to this problem by looking to the decisions of other constitutional courts (I). I then examine the greatest obstacle that lies in the way of similar legal developments in India—the 2005 Supreme Court decision in Zoroastrian Cooperative—and argue that its reach must be narrowly limited to its specific factual matrix (II). I go on to analyse the Supreme Court’s landmark 2011 decision in Indian Medical Association (IMA) v. Union of India, and argue that it lays the groundwork for a constitutional, horizontally applicable civil rights jurisprudence grounded in an expansive reading of Article 15(2) of the Constitution which goes beyond the solutions advanced in other jurisdictions (III). I end by discussing how this interpretation, an apparent departure from the principles of classic political and constitutional liberalism, is philosophically and historically justified, given the transformative character of the Constitution (IV).

I. The Problem of Restrictive Covenants

Housing discrimination is often carried out through exclusionary covenants, which restrict the sale, transfer, or occupation of property on the bases of race, caste, religion, ethnicity, sex, nationality, or other such grounds that are normally considered discriminatory.8 Exclusionary covenants present a troublesome legal problem because they fall at the intersection of the private right of contract and the evil of discrimination. Often, the groups at the receiving end of the exclusionary covenant have, until recently, been formally treated as second-class citizens in law and/or fact, and only lately been legally emancipated.9 Exclusionary covenants then become a substitute for official state-perpetrated discrimination and other direct forms of suppression that are no longer permitted by law. They contribute to perpetuating second-class status on a now informal plane, ensuring that the social disadvantages and disabilities (that we discussed in the last chapter) continue to endure.

Comparative constitutional jurisprudence (drawn from jurisdictions that broadly respect the freedom of contract while also enshrining a constitutional guarantee of non-discrimination) reveals that courts have been acutely aware of this problem and have devised creative solutions. Arranged along a spectrum of horizontality between one end where the sanctity of contract is given great deference and the other where the constitutional value of non-discrimination is accorded priority, three distinct solutions emerge, viz., non-enforcement, invalidation on the contractual grounds of vagueness and public policy, and invalidation on the grounds of public policy as drawn from the constitutional guarantee of non-discrimination. These solutions track each jurisdiction’s differential understanding of the relationship between private actors, private law, and the Constitution, which in turn is often drawn from specific textual provisions.10

A. Non-Enforcement

Shelley v. Kraemer11 is a 1948 US Supreme Court decision concerning a covenant that prohibited certain property from being ‘occupied by any person not of the Caucasian race’, and signalled an express intent to exclude ‘people of the Negro or Mongolian race’. Notwithstanding this, a parcel of land was sold to the Shelleys, the petitioners, who were black. The respondents (parties to the original restrictive covenant) invoked the restrictive covenant to argue that this contract was void. The petitioners argued, on the other hand, that the covenant violated their Fourteenth Amendment constitutional right to the equal protection of laws.

At the outset, the Court clarified, ‘the Fourteenth Amendment erects no shield against merely private conduct, however discriminatory or wrongful’.12 Consequently, it refused to invalidate the covenant. Nonetheless, here it was the Court, one wing of the State, that was being asked to enforce the terms of the exclusionary covenant.13 As the Court observed, because ‘the owners of the properties were willing sellers; and contracts of sale were accordingly consummated … it [was] clear that but for the active intervention of the state courts, supported by the full panoply of state power, petitioners would have been free to occupy the properties in question without restraint’.14 Consequently, this was a clear case of state action, and the Court was able to find that judicial enforcement of the exclusionary covenant would violate the constitutional requirement of equal protection of laws. The covenant was held to be unenforceable.

Shelley has been criticized by commentators on the grounds that it invalidated mere State acquiescence in a voluntary, private system.15 Laurence Tribe, however, provides an alternative, narrower reading. He argues that Shelley can be distinguished from ordinary cases of State acquiescence, such as the judicial enforcement of facially neutral trespass laws to allow a bigoted homeowner from excluding only blacks from his property. In Shelley, on the other hand, the exclusionary covenant created an exception to the general property law principle requiring that there can be no general constraints upon a person’s right to transfer or alienate her property. And this exception was founded in racial discrimination.16 Consequently, Shelley was not a case of the State facilitating permissible private discriminatory conduct but an instance of active State discrimination. This distinction, as we shall subsequently see, is crucial in assessing the Indian position on restrictive covenanting.

B. Contractual Solutions

In Re Drummond Wren, a 1945 Canadian case, a restrictive covenant prohibited land from being sold to ‘Jews or persons of objectionable nationality’.17 It was argued before the Ontario High Court that this exclusionary covenant was void as it was in violation of public policy, a common law exception to the freedom of contract. On a survey of international law as well as domestic, anti-racist legislation, Justice Mackay held that ‘nothing could be more calculated to create or deepen divisions between existing religious and ethnic groups … than the sanction of a method of land transfer which would permit the segregation and confinement of particular groups to particular business or residential areas’.18 Thus, the crucial point was that the exclusion of certain groups from geographical areas would, in a stratified society, invariably mean their exclusion from economic and social life. Ghettoization could not but lead to discrimination and deepening inequality, both of which were contrary to public policy. And because contracts that violate ‘public policy’ cannot be sustained, Justice Mackay held the covenant void. He also held it void on more familiar common law grounds—for restraining the freedom of alienation19 as well as being impermissibly vague and uncertain.20

It was this last, more conservative argument, that was picked up by the Canadian Supreme Court six years later in Noble v. Alley.21 At issue was an exclusionary covenant restricting the sale of land to ‘any person of the Jewish, Hebrew, Semitic, Negro or colored race or blood’. The majority held the covenant void. Three judges specifically held it void for uncertainty, holding that ‘it is impossible to set such limits to the lines of race or blood as would enable a court to say in all cases whether a proposed purchaser is or is not within the ban’.22

C. Constitutional Public Policy

Lastly, consider the 2010 South African case of The Curators v. University of Kwa-Zulu Natal.23At issue was a will creating a charitable trust, which was to be administered solely for the benefit of white women seeking a tertiary education. The will was defended on the grounds that the freedom of testation—as an aspect of the freedom of property—was a fundamental right guaranteed by the South African Constitution. Both the High Court and the Supreme Court of Appeal rejected this argument and invalidated the offending provision. In its decision, the Supreme Court of Appeal referred to the equality provisions in the South African Constitution,24 and the Preamble of the 2000 Promotion of Equality Act, which called for ‘the eradication of social and economic inequalities, especially those that are systemic in nature, which were generated in our history by colonialism, apartheid, and patriarchy.’25 That Act specifically prohibited racial discrimination in educational institutions, leading the Court to observe that the principle of equality obtained even in person-to-person relations.

In a language reminiscent of German constitutional doctrine, the Court then held, ‘public policy “is now rooted in our Constitution and the fundamental values it enshrines, thus establishing an objective normative value system”’.26 In other words, a constitution not only lists out a set of rights and corresponding State obligations, but also expresses an objective order of values (e.g., dignity, equality, etc.). These values are not to be invoked only against State action, but also have a ‘radiating effect’, serving as background interpretive principles for adjudicating private law disputes.27

The South African Supreme Court of Appeal directly linked public policy with the objective order of values embodied within the constitution, observing that ‘in considering questions of public policy … the Court must find guidance in “the founding constitutional values of human dignity, the achievement of equality, and the advancement of human rights and freedoms, non-racialism and non-sexism”’.28 These public-policy concerns, grounded in constitutional values, overrode the freedom of testation, and did not unjustifiably deprive the individual of his property.

To sum up, exclusionary covenants are private contractual acts; nonetheless, for reasons explained above, there are strong interests in preventing them when they are used to discriminate against historically marginalized and subordinated groups. Because of the respect for private contracts, and a general hesitation to apply fundamental rights horizontally against individuals, Courts in various jurisdictions have not directly held them constitutionally invalid, but have searched for other remedies. These include judicial non-enforcement, weak contractual remedies such as vagueness, and stronger contractual remedies such as voidness for public policy, where public policy may be drawn from constitutional values. Thus, the constitution is not invoked to directly invalidate private contractual acts, but is invoked indirectly to interpret private law in a manner that achieves the same result.

II. Zoroastrian Cooperative and Its Discontents

The remedies discussed above have their parallels in the Indian Constitution. Our Fundamental Rights chapter, as we discussed in the Prologue, is, for the most part, only applicable against the State. But akin to Shelley (and going far beyond), the Supreme Court has found State action to be implicated in the State’s failure to protect the rights to equality and personal liberty by passing meaningful legislation to deal with sexual harassment in private workplaces.29 Akin to Canada, it has expanded equity-based public policy exceptions to the law of contract.30 And akin to South Africa and Germany, it has interpreted and modified common law to bring it in consonance with constitutional values.31 Consequently, when dealing with horizontal discrimination and restrictive covenants, Indian constitutional jurisprudence would allow the Court to place itself on any of the points of the spectrum discussed above.

With this in mind, consider Zoroastrian Cooperative v. District Registrar,32 a 2005 two-judge decision of the Supreme Court. The facts of this case closely resemble Shelley v. Kraemer. The Zoroastrian Cooperative Housing Society was a registered society with its own by-laws under its parent legislation, the Bombay Cooperative Societies Act. According to the by-laws, only Parsis (adherents of Zoroastrianism) could become members of the society. Since housing shares could be transferred only to members, effectively only Parsis could buy plots under the aegis of the cooperative society. Nonetheless, Respondent No. 2 (a member) entered into negotiations with Respondent No. 3, a (non-Parsi) builders’ association, to sell them its property. After a series of decisions in the tribunals, a High Court single bench and a High Court division bench—all essentially holding that the by-laws were invalid as a restriction on alienation of property (an argument used, as we have seen, by the Canadian courts)—the matter came before the Supreme Court. The decisions of the lower courts reflect Tribe’s understanding of Shelley: this was not merely State facilitation of a private arrangement, but an active departure from the general principle against restrictions on alienability in favour of constitutionally impermissible, religion-based discrimination. As we shall see, unfortunately, this distinction was lost on the Court.

The cooperative society argued that their private covenant was authorized by the by-laws, which in turn were authorized by the parent statute. The Constitution had no role to play in adjudicating upon such private conduct. In fact, the society actually invoked the Constitution to support its conduct. It argued that under Article 19(1)(c), which guarantees to all citizens the freedom of association, Parsis’ right to association could not be infringed by imposing upon them members they did not wish to accept. It also relied upon Article 29, which guaranteed minorities the right to preserve their own culture. On the other hand, the respondents raised a familiar argument: this kind of restrictive covenant was invalid because it violated public policy, as drawn from various constitutional provisions (in particular, Article 15 and other non-discrimination clauses).

The Court embarked upon an elaborate history of cooperative society legislation in India. It found that, ‘running right through these enactments [is the] the concept of restricted membership’.33 The reason for this, the Court held, was that as far as a housing society is concerned, ‘there should be a bond of common habits and common usage among the members … in India, this bond was most frequently found in a community or caste or groups like cultivators of a village.’34

This reasoning is problematic, because one of the whole purposes of the Constitution, as reflected in Article 15(1)’s non-discrimination clause, was to ensure that the invidious modes of identification such as caste were to be made legally irrelevant as far as possible. The error was then compounded when the Court examined the public policy argument and, unlike the decisions of other jurisdictions, rejected by noting that ‘the concept of public policy in the context of the Cooperative Societies Act has to be looked for under the four corners of that Act’.35

This is unconvincing. Following established principles of common law, the Indian Contract Act, under Section 23, has a public policy exception36 that can be invoked to invalidate contracts. Courts have utilized this to hold void, for example, marriage brokerage contracts37 and letting of a property for sex work,38 neither of which are found within the ‘four corners’ of the Contract Act. Indeed, as the Court had held in Delhi Transport Corporation v. DTC Mazdoor Congress,39 the whole point of a public policy clause is to serve as an exception to the enforcement of statutory rules. To look for public policy within the statute whose provisions are impugned is viciously circular. Matters, admittedly, would have been different if there had been an express statutory provision, designed to carve out an exception to the operation of public policy. The Cooperative Societies Act, however, did no such thing. Consequently, the Court was incorrect to equate statutory policy (the policy embodied in the statute) with public policy (grounds for invalidating contracts).

The Court then responded to the constitutional challenge on the grounds of non-discrimination, holding that the society’s by-laws were in the nature of the articles of association a company; that is, not like a statute, but only ‘binding between the persons affected by them’.40 In other words, rejecting the radiation approach of indirect horizontality, followed in Germany and South Africa, and in its own cases on defamation law, the Court held that a private, contractual agreement is not subject to general fundamental rights scrutiny, but only under the parent legislation (if it was a contract, it would be the Indian Contract Act; here, it would be the relevant Cooperative Societies Act). The Court went on to make the contract analogy even clearer, by holding that the Fundamental Rights chapter did not, in any way, interfere with citizens’ rights to enter into contracts. Responding to the contention that the Constitution’s guarantee of non-discrimination should be held to prohibit certain kinds of contracts which directly discriminated on proscribed grounds, the Court’s answer was somewhat elusive:

Running through the Cooperative Societies Act is the theory of area of operation. That means that membership could be denied to a citizen of this country who is located outside the area of operation of a society.41

This in its own right makes perfect sense, since limiting membership by area does not discriminate on any prohibited head, and is also, not coincidentally, perfectly in consonance with the point of housing societies. That logic, however, says nothing about restrictive covenanting based on constitutionally prohibited grounds such as sex or religion. This also explains why the Court’s numerous examples of other cooperative societies—of agricultural workers, labourers, and even vegetarians42—are irrelevant, because there again there is no discrimination on the basis of a prohibited category.

On these grounds, the Court refused to find the agreement void. But then, it went even further, holding that:

It is also not open to the authorities under the Act to relieve [the contractual party] of his obligations in the guise of entering a finding that discrimination on the basis of the religion or sex is taboo under the Constitution in the context of Part III thereof.43

In this, the Court went even beyond the weak Shelley v. Kraemer doctrine in not just refusing to invalidate the agreement, but even requiring State enforcement of it. This is surely incorrect. Even if it is argued that the Court is not the ‘State’ for the purposes of Part III, statutory authorities tasked with implementing the Cooperative Societies Act most definitely are. Keeping in mind Tribe’s critique of Shelley, it is at least arguable that in requiring the State to directly enforce a covenant that discriminates on the basis of a prohibited Article 15 category, the Court effectively compelled it to perform an unconstitutional action.

Yet, consider the Court’s ancillary invocation of Article 19(1)(c), which guarantees the freedom of association, as an independent constitutional reason to support the society’s claim. As we have seen above, part of the Court’s public policy arguments appears to turn upon the unconstitutionality of requiring persons to ‘associate’ with others that they do not want to associate with. According to the Court, this would have been the outcome had the exclusionary covenant been left unenforced.

However, there is a problem with this argument. The statutory right to contract—which is what the by-laws of the Cooperative Societies Act authorized—is not the same as the constitutional freedom of association. This is self-evident, because the Indian Contract Act places numerous restrictions upon the freedom to contract that go beyond the permissible limits upon the constitutional freedom to associate under Article 19(4).44 More importantly, a quick glance at the Constituent Assembly Debates reveals, unsurprisingly, that the freedom of association was considered to be an essential aspect of personal civil liberty, akin to the freedom of speech and the freedom of movement, with contractual rights mentioned nowhere.45 Historically, the freedom of association has been about protecting the rights of labour unions, religious minorities, and other disadvantaged or persecuted groups to organize and defend their rights or their ways of life, as the case may be.46 The important Indian cases have also understood the freedom of association to be about such purposes.47

This confusion went to the heart of the Court’s judgement, when it observed:

An aspirant to membership in a co-operative society is at arms [sic] length with the other members of the society with whom he enters into the compact or in which he joins, having expressed his willingness to subscribe to the aims and objects of that society. In the context of Section 23 of the Contract Act, something more than possible or plausible argument based on the constitutional scheme is necessary to nullify an agreement voluntarily entered into by a person.48

The reasoning is flawed because, as far as the Court speaks about arm’s-length transactions and holds membership in a cooperative society akin to a contract, Article 19(1)(c)’s constitutional freedom of association is not in play. But once the Article 19(1)(c) argument fails, we fall back upon the original, flawed statutory-policy-equates-public-policy argument. We are therefore faced with the following situation: to the extent that Zoroastrian Cooperative is based on principles of contract law, the two major bases for the decision, viz., public policy and freedom of association, are incorrect. The case, therefore, can be saved only by arguing that it is not, after all, about contract law. Therefore, it is not precedent for the unconstitutionality of unenforceability of exclusionary/restrictive covenants generally, but about something else that elevates it to the level of the constitutional principle of the freedom of association. What might that be?

I believe that the strongest argument in favour of the covenant is grounded in Article 29 of the Constitution, which the Court incidentally alluded to at the very end of its judgement, when it observed:

… it is open to [a] community to try to preserve its culture and way of life and in that process, to work for the advancement of members of that community by enabling them to acquire membership in a society and allotment of lands or buildings.49

Article 29 of the Constitution guarantees the rights of ‘any section of citizens … having a distinct language, script or culture of its own … to conserve [it]’. This provision, I would argue, helps us to grasp the only possible justification for Zoroastrian Cooperative. While explaining the purpose of the provision during the Constituent Assembly Debates, Ambedkar clarified that it was meant for the protection of communities that were minorities in the ‘linguistic and cultural sense’.50 Ambedkar’s specific concern was to ensure that groups of people who migrated between provinces could ‘keep their connections … [but] if this protection was not given to them … and [if] the local Legislature were to deny them the opportunity of conserving their culture, it would be very difficult for [them] to go back to their province and to get themselves assimilated to the original population to which they belonged’.51

At the heart of Ambedkar’s formulation was the idea that as far as language and culture go, minorities should have the option of refusing to completely assimilate with the majority group. In independent India, the controversy around cultural and educational rights has focused upon the extent to which minorities may establish and control access to their own educational institutions.52 In Zoroastrian Cooperative, the Supreme Court, arguably, was extending that logic to establish that voluntarily choosing to live together as an exclusive, geographically bounded community might be another way of preserving the Parsis’ language and culture. Such an argument is known in philosophical literature,53 and is not unfamiliar in the Indian constitutional context. The Fifth and Sixth Schedules to the Constitution, for instance, empower the State to prohibit the sale of certain tribal land to non-tribals. In Samatha v. State of Andhra Pradesh, the Supreme Court cited sociological studies to note the link between land and the preservation of culture, observing that ‘tribals had held large tracts of lands as masters and had their own rich culture with economic status and cohesiveness as compact groups’.54

However, if that was the underlying reasoning of the Court, then surely something more was needed: in particular, evidence that a distinct way of life was central to the preservation of Parsi culture, and this way of life might be jeopardized by living in physical proximity with non-Parsis. This the Court made no attempt to establish.

Yet, even if the Court was justified in invoking Article 29 as the legitimating provision for the exclusionary covenant, then the same constitutional provision limits the nature of the covenants that can take its shelter. There are two essential requirements that must be fulfilled under Article 29. The first refers to whom it applies to: a ‘section of citizens having a distinct language, script, or culture of its own.’ The second determines what it applies to: conservation of said language, script, or culture. Conceivably, the Parsi community, as a besieged minority, might rely upon the combination of Articles 19(1)(c) and 29 to argue that living together in groups is a crucial way in which it can preserve its distinct culture. The same argument, clearly, will not apply to exclusionary covenants where these specific circumstances are not present.

The claim of the exclusionary covenant inZoroastrian Cooperative to not just validity (contra legitimate public policy concerns), but actual enforcement, must surely rest upon this basic idea. That is, to the extent that a community believes that the survival of its own set of cultural values depends on its members living together exclusively with each other (and not upon a politically illiberal conception of race/cultural/religious superiority, the eradication of which is the whole point of Article 15), the principles of Article 19(1)(c) and Article 29 are attracted, and the contrary non-discrimination principle of Article 15 is not. In such cases, the exclusionary covenant is both valid and may be judicially enforced. Of course, this will be a complex question and the Court must look into whether the claim in question is actually justified in fact. In Zoroastrian Cooperative, as I have attempted to argue, it did not do so.

III. IMA and Article 15(2) of the Constitution

I will now argue that in general cases of horizontal discrimination, the Indian Constitution contains the tools to go one step beyond the solutions advanced in other jurisdictions. Article 15(2) of the Constitution, on my proposed reading, provides a horizontally applicable constitutional remedy for holding racially/religiously restrictive covenants void. Unlike the jurisdictions we have studied, therefore, the Constitution can be brought to bear directly upon the issue of horizontal discrimination, in the sense that it doesn’t just apply to private law (such as the law of contract) that might be at issue in a dispute between two non-State actors, but it applies also to private action.

Article 15(2) states, in relevant part:

No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of them, be subject to any disability, liability, restriction or condition with regard to … access to shops, public restaurants, hotels and places of public entertainment …

In IMA v. Union of India,55 decided by the Supreme Court in 2011, the question was whether a private, non-minority higher educational institution that admitted students only on the basis of their scores in an entrance test violated Article 15(2). The claim was based on the disparate impact of test-based admissions upon educationally underprivileged castes. But before the Court could even reach that question, it had to decide whether, on its terms, Article 15(2) was attracted in the first place. How did educational institutions fit within ‘shops, public restaurants, hotels and places of public entertainment’?

The Court held that Article 15(2) was indeed applicable, because educational institutions were covered by the term ‘shops’. It quoted and endorsed Ambedkar’s speech in the Constituent Assembly Debates, where he had observed:

To define the word ‘shop’ in the most generic term one can think of is to state that ‘shop’ is a place where the owner is prepared to offer his service to anybody who is prepared to go there seeking his service … I should like to point out therefore that the word ‘shop’ used here is not used in the limited sense of permitting entry. It is used in the larger sense of requiring the services if the terms of service are agreed to.56

In other words, the Court rejected the standard uses of the word ‘shop’, i.e., a store, ‘a building or room where goods are stored’, ‘a building stocked with merchandise for sale’, ‘a small retail establishment or a department in a large one offering a specified line of goods or services’,57 in favour of a more abstract and ‘generic’ usage, to fit educational institutions into the definition.

What is this ‘generic’ meaning that allows a school to count as a shop? There can be only one answer: a shop, as Ambedkar understood it in 1949, and as the Supreme Court interpreted it in 2011, is any place where an abstract seller x offers an abstract thing y to an abstract buyer z. Or, in other words, a shop is merely the concrete expression of the idea of the impersonal, abstract market of the modern liberal-capitalist economy. This is the only way that the Court could succeed in bringing educational institutions within the ambit of 15(2). But, once the Court did so, obviously, the reach of shop isn’t limited to educational institutions. If shop merely embodies the abstract market, then the reach of 15(2) extends to private economic market transactions generally, and not just the business of education. And covenants for the lease of property are examples par excellence of such transactions. The logic of IMA v. UoI, therefore, inescapably brings such covenants under Article 15(2), which applies horizontally. If such covenants discriminate against persons on prohibited grounds, viz., race, religion, sex, etc., they are unconstitutional.

This conclusion isn’t as radical as it sounds. While we have argued for a broad reading of the word ‘shop’, clearly, its scope is not limitless. The word itself, which indicates a commercial relationship as well as Ambedkar’s focus on ‘terms of service’, suggests that Article 15(2) is limited to economic transactions (which, in any event, in accordance with classical economic theory from the time of Adam Smith, are supposed to take place at arm’s length). It would not apply to non-economic, associative relationships. For instance, if I wanted to sell or supply certain goods or services on the market, Article 15(2) would apply to prohibit me from discriminating on the basis of the proscribed markers; but if I wanted to gift the same goods or services to someone, it would not.58 Apart from the nature and history of the word ‘shops’, it must also be noted that a broader mandate for the intervention of Article 15(2) would also run up against Article 19(1)(c) of the Indian Constitution, which, as we have seen above, guarantees the freedom of association. Restricting the scope of 15(2) to commercial relationships is one way of harmoniously reading the two provisions.

Furthermore, there are good philosophical reasons for this: as Tarunabh Khaitan has recently argued, and as cases from the United States and Canada demonstrate,59 the imperative of non-discrimination has to be balanced against the legitimate right to autonomy in private relationships.60 According to Khaitan, therefore, it is only certain kinds of private relationships that discrimination law should reach (e.g., relationships of service providers and consumers, landlords and tenants, etc.). The criteria for determining this is the extent to which such relationships have a ‘public character’, as well as the extent to which they can potentially affect people’s ability to lead a dignified life by cutting off access to important physical and social infrastructure.61 And, as we shall see below, the rationale for applying and limiting the scope of Article 15(2) to economic transactions of a certain type is grounded in some unique aspects of Indian constitutional and political history that speak to precisely this concern.

IV. ‘Shops’, Horizontal Discrimination, and the Transformative Constitution

Is there any warrant for the Court’s rather creative reading of Article 15(2)? I argue that there is. To start with, let us consider the most basic objection: the constitutional text. If the framers wanted to apply Article 15(2) to all market transactions, why didn’t they simply say so? Why did they use concrete terms—and not just one concrete term, but shops, restaurants, hotels—to express the abstract concept of the market? To answer that question, let us examine the history and circumstances under which this provision has come into being.

The meaning of shops was debated in the Constituent Assembly on 29 November 1948.62 S. Nagappa, a close associate of Ambedkar, expressed a wish that the clause could have been made ‘more expansive and explanatory’, and by way of clarification asked specifically whether shops included not just places where goods were bought, but also places where services were contracted for. ‘When I go to a barber’s shop or a shaving saloon,’ he observed, ‘I do not buy anything concrete, but I purchase labour.’63 The debate then turned to a host of private, discriminatory practices, the amelioration of which was the objective of Article 15(2), as a whole (not simply as the sum of its isolated terms). Indeed, Shibban Lal Saksena objected to the provision precisely on the basis of its far-reaching character, one that would compel Hindus to go against their religious practices involving food. In his words:

I may also point out the revolutionary character of this article. I know that there are hundreds of Hindu shops where food is served to Hindus only. Food is a matter where Hindus have got special habits and they generally will not allow anybody to enter the place where they eat food … [but] anybody can now claim entry to any place where food is sold. I therefore think that we must prepare the ground to give effect to this change which is of a far-reaching character.64

Ambedkar then answered Sardar Nagappa in the quotation that the Supreme Court in IMA v. UoI extracted—about ‘shop’ being used in its ‘generic’ sense. Specifically, Ambedkar was asked whether shop included a doctor’s and a lawyer’s chambers. His answer: ‘It will include anybody who offers his services … the word ‘shop’ used here is not used in the limited sense of permitting entry. It is used in the larger sense of requiring the services if the terms of service are agreed to.’65

The debate made it clear, therefore, that the word shop was not understood in its narrow, spatial sense, but in a broader sense of a place defined by an arm’s-length transaction on the basis of previously agreed terms and conditions. This is buttressed by the fate of a proposed amendment by K.T. Shah, who wanted to replace the two sub-clauses of the horizontal non-discrimination provision with a single omnibus clause, focused on public spaces. His amendment sought to protect ‘places dedicated to the use of the general public’, such as theatres and cinemas, parks, gardens, museums, etc.66 Shah’s amendment was rejected, making it clear the article was not based upon the concept of guaranteeing access to space, but of ensuring that nobody was excluded from participation in the basic economic life of the community. In terms of outcomes, this would often overlap with a spatial idea of the public, but it was, obviously, very different in its thrust and intent.

And lastly, when, on 22 November 1949, during the third and final reading of the Draft Constitution, Ajit Prasad Jain discussed the provision, he did so by grounding it in a long history of horizontal, societal, and economic discrimination against women, scheduled castes, untouchables, and other groups, which had blighted Indian society.67 We can thus see that both the supporters and the opponents of what eventually became Article 15(2) were united in their understanding that the purpose of the provision—as expressed through its language—was to reverse this history, a history in which a part of society was systematically excluded from the normal functioning of economic life.

This argument is buttressed by the fact that, when the non-discrimination clause was first drafted in the Fundamental Rights Sub-Committee, ‘schools’ were expressly included within its ambit.68 This is scarcely surprising, since caste-based segregation in schools had been a staple feature of colonial life (Ambedkar himself began his education sitting outside in the verandah of the classroom). The word ‘schools’ was taken out on the recommendation of the Sub-Committee on Minorities,69 not because it was proposed that schools be exempted from the non-discrimination clause, but because, as the framers specifically recognized, the Constitution authorized denominational schools that by definition existed to serve specific religious communities.70 Naturally, such schools would have to set (discriminatory) criteria for admission; however, as we have seen, the forms of discrimination that Article 15(2) sought to tackle were much broader and more far-ranging. Put in this perspective, the Fundamental Rights Sub-Committee’s initial decision to include schools within the ambit of (what became) Article 15(2) testifies to its transformative character, a character that is not diluted by its subsequent removal for certain very special reasons.

It is with this background that we can now understand that IMA v. UoI’s interpretation, far from being untenable, infused transformative content into Article 15(2).

To understand precisely the manner in which Article 15(2) was meant to be transformative, as discussed in the Prologue, recall that, traditionally, civil liberties have been exercisable vertically, i.e., individuals against the State. The vertical nature of bills of rights—which arose from the American and French revolutions—goes hand-in-hand with a separation between State and market, and between the public and private spheres.71 Critical theorists argue that the State/market and public/private distinction encoded into classical bills of rights reflects the fact that these revolutions were driven by a rising bourgeoisie class, and targeted at absolutist and centralized State power.72 Thus, by addressing bills of rights exclusively to state action, and by creating protected zones under the rubric of the ‘private sphere’, those liberal constitutions ensured that all action within the protected private sphere was deemed off-limits, subject to no scrutiny, and beyond the field of politics. Naturally, this meant that inequalities of power, structural violence, and relationships of domination and subordination within the private sphere (which included the market) went untouched and unregulated.

As a related point, when bills of rights were first conceptualized (in particular, in the aftermath of the American revolution), they were conceptualized in the context of a distinctly Western idea of sovereignty: the idea that sovereignty was single, indivisible, and ultimate, and resided at one place in the polity.73 Initially, sovereignty was believed to be concentrated in the figure of the sovereign, but through the American and French revolutions, it came to be thought of as residing in the people. The basic idea of the inherent unitary and unified nature of sovereignty, though, remained intact. Thus, when the American revolution culminated in a system of representative republican democracy, through which sovereign power was delegated by the people to their elected representatives, it made sense to draft a bill of rights designed to check the State, because it was there where the locus of sovereign power, albeit delegated, resided.74

As we saw in the Prologue, however, sovereignty in India was always understood very differently: it was inherently decentralized and had its locus at multiple points, especially in the economic sphere.75 In addition, as the works of the subaltern historians has shown, forms of authority in the marketplace (even during the colonial period) unlike in the West, instead of being governed by the impersonal, vertical market forces of liberal capitalism, continued to be horizontal, person-to-person and tradition-based, in continuance of the multiple, decentralized centres of power-and-sovereignty that had characterized the old Indian polity.76

This understanding of authority as decentralized, horizontal, and consisting of multiple foci was mirrored by the evolution of the concept of rights, which were never understood exclusively as bulwarks against State power. For instance, as the historian Tanika Sarkar argues, while examining the three great social reform movements of the nineteenth century that were aimed at women (i.e., the age of consent for sexual intercourse, widow remarriage, and outlawing the custom of sati), the vocabulary of a woman as a rights-bearing individual was first framed horizontally, in opposition to the ‘community as a culture-bearing entity’77 (and not in opposition to the State). Similarly, even as the nationalist movement was articulating a set of vertical civil and political rights against the colonial authority through a series of constitutional charters,78 Ambedkar himself invoked the vocabulary of rights against the horizontal structures of the caste system, which excluded Dalits from the social and religious life of the community—an exclusion that, not coincidentally in the context of our reading of Article 15(2), was founded upon spatial and social segregation. In particular, and in response to the segregated social and economic order, Ambedkar led movements to guarantee the right to take water from public watering places (horizontal social exclusion), while other leaders of the ‘Depressed Classes’, with the support of Gandhi, led movements to enter Hindu temples, on parity with other Hindus (horizontal religious exclusion).79 As we shall see below, both these rights would ultimately be incorporated into the Constitution.

Indeed, Ambedkar’s own arguments were the culmination of decades-long discourse, in which the representatives of the ‘Depressed Classes’ (as they were then referred to in the public sphere) located the greatest deprivation of their freedom (as we saw in the previous chapter) within social and economic practices of exclusion. As early as 1890, Gopal Baba Walangkar, a retired army officer, wrote a petition highlighting ‘exclusion from dharmshalas [pilgrims’ and travellers’ guest-houses], discrimination while travelling, bans on participation in trade, [and] social stigma’,80 which the Mahar caste was subjected to. Walangkar was responding to practices that formed part of daily living, including, perhaps most notoriously, schoolroom segregation, where ‘untouchable’ students were made to sit outside the class, in the verandah, in order to maintain adequate physical distance from upper-caste students.81

The truth of Walangkar’s allegations was formally affirmed four decades later in the report of the Starte Committee, set up by the Bombay Legislative Council. The Starte Committee Report highlighted the fact that the single, dominant feature that defined the relationship between the Depressed Classes and the rest of society was exclusion, which, as we discussed above, variously took the form of physical segregation (including residential segregation), socially sanctioned prohibitions from undertaking certain trades or professions, and exclusion from the use of common or public utilities.82

Beginning with Walangkar’s petition, every level of response initiated by the Depressed Classes recalled this fundamental reality: one of the first organizations dedicated to the welfare of the Depressed Classes was called the ‘Bahishkrit Hitkarini Sabha’, and Ambedkar’s journal was called Bahishkrit Bharat.83 The word ‘Bahishkrit’, depending on the specific nuance, means either excluded or boycotted. As we have seen, by the 1920s, this had evolved into a specific language of rights and remedies: a right against horizontal discrimination, as expressed in the resolutions passed during the Mahar Satyagraha,84 and the remedy—expressed in a Settlement arrived at by the Minorities Committee at the Second Round Table Conference in London—that required the ‘invalidation’ of ‘any custom or usage’ (as opposed to any ‘law’) that discriminates.85

What this tells us is that, unlike the American and French revolutions, the Indian pre-Independence discourse of freedom had twin focal points, viz., political independence from an authoritarian colonial power (which explains the predominance, in the Fundamental Rights chapter, of classic liberal civil and political rights against the State), as well as horizontal independence from exclusionary systems of authority and control, manifested most clearly in various reform movements aimed at the emancipation of women and the eradication of the caste system.86

The vocabulary of rights was central to both foci. Within this framework, the Constituent Assembly Debates, discussed above, make it clear that one of the characteristic features of oppression that the Constitution sought to address was, precisely, the horizontal exercise of power relations in an exclusionary manner, including in the sphere of economic transactions. As Ambedkar specifically pointed out in his Memorandum to the Fundamental Rights Sub-Committee in the early days of the Constituent Assembly, the following paragraph, that had been recorded in the Starte Committee Report of 1929, continued to hold true even as the Constituent Assembly deliberated:

We have heard of numerous instances where the orthodox classes have used their economic power as a weapon against those Depressed Classes in their villages, when the latter have dared to exercise their rights, and have evicted them from their land, and stopped their employment and discontinued their remuneration as village servants. This boycott is often planned on such an extensive scale as to include the prevention of the Depressed Classes from using commonly used paths and the stoppage of sale of the necessaries of life by the village bania.87

Ambedkar then cited a letter that he had received from an ‘untouchable’ in a Punjab village to argue that ‘the general use of the boycott’ remained a staple feature of Indian life.88

Therefore, the very different Indian experience with political and civil rights movements leading up to, and influencing the framing of, the Constitution indicates that there is enough warrant for the Court to strike the balance between autonomy and social democracy in a manner that is more skewed towards the latter. This further buttresses the broad reading that the Court provided to Article 15(2) in IMA.

In the next two chapters, we shall discuss how this understanding of the Constitution’s role is borne out by other guarantees under the Constitution—specifically, the horizontally applicable provisions guaranteeing the abolition of untouchability and of forced labour. For now, it is sufficient to note that this commitment is reflected by the other parts of Article 15(2) itself. In addition to shops, Article 15(2)(a) guarantees access to ‘public restaurants, hotels, and places of public entertainment’. Article 15(2)(b) does the same for ‘wells, tanks, bathing ghats, roads and places of public resort maintained wholly or partly out of State funds or dedicated to the use of the general public’. In the face of all this, it makes perfect sense that the framers, through Article 15(2), which is also clearly transformative, were attempting to do away with traditional discriminatory practices that pervaded the private economic realm. Their use of the word ‘shops’, including Ambedkar’s clarification of its meaning, was one way of doing so, and fulfilling the transformative promise of India’s Constitution.

V. Conclusion

In his famous poem Begampura, the sixteenth-century Bhakti poet Ravidas imagined a utopia: a city without taxes, [private] property, or torture, a city of equality. Apart from these familiar themes, common to utopian thinking, one other stands out: in Begampura, Ravidas and his kin were free to ‘walk where they want to’.89 What this casual, almost throwaway, line demonstrates is that the struggle for social justice in a society riven by caste has always included a focus on access and exclusion.

In 1991, the state of Gujarat passed the Disturbed Areas Act.90 The Act authorizes the government to declare areas in the state to be ‘Disturbed’ (ostensibly because of riots or mob violence), and then effectively prohibit the transfer of property within those areas. Under the guise of maintaining public order in times of communal stress, the Act, in effect, has become a State-wielded weapon of segregation and ghettoization, and has created colonies ‘exclusively’ for Hindus and for Muslims.91

Ravidas’ Begampura and the Gujarat Disturbed Areas Act belong in separate universes: ethical, moral, and political. The dream of the Indian Constitution was to create Begampura; the Gujarat Disturbed Areas Act shows us how far we have wandered in the opposite direction. IMA v. Union of India is a transformative judgement because it allows us a glimpse of how, one day, the Constitution may be invoked to bridge the chasm between the dream and the reality.

In summary, Article 15(2)(a) contains an inbuilt framework broadly akin to a civil rights law, which prohibits discrimination even within the private economic realm, to the extent that such discrimination operates to exclude persons from access to core economic, social, and physical infrastructure. It makes the right to non-discrimination horizontally enforceable. This interpretation turns upon a historically grounded reading of shops, which understands that word to be embodying the abstract market of arm’s-length economic transactions. The specificity of the text of Article 15(2) is not an insurmountable bar against a broad reading of shops. The Constituent Assembly Debates support a broad reading. The structure of Part III supports it. And finally, the uniquely transformative nature of India’s Constitution justifies the use of horizontal constitutional rights against discriminatory economic transactions in the private sphere. As a corollary, it hardly needs to be said that laws like the Gujarat Disturbed Areas Act, which authorize the government to impose communal housing segregation, can no longer withstand constitutional scrutiny.

IMA v. UoI’s transformative interpretation of the Constitution is faithful to the structure and philosophy of India’s bill of rights. It ought to be upheld, and its reasoning taken to its logical conclusion.
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Religious Freedom and Group Identity: Saifuddin and the Anti-Exclusion Principle
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You can never separate social life from religious life.

Alladi Krishnaswami Ayyar, debates on Fundamental Rights in the Advisory Committee (April 1947)

IN AUGUST 2016, THE High Court of Bombay upheld the right of women to access the inner sanctum of the Haji Ali Dargah.1 A year later, the Supreme Court referred to a Constitution Bench the question of whether Kerala’s famous Sabarimala Temple could deny access to women between the ages of ten and fifty. The case was fiercely contested by the Travancore Devaswom (temple) Board and various religious groups, and was heard by the Supreme Court in July 2018.2

But before that, in January 2016, the case (pending for thirty years) of Central Board of the Dawoodi Bohra Committee v. State of Maharashtra was listed (although it wasn’t heard) before a five-judge bench of the Supreme Court. More directly even than the right-to-worship cases, Dawoodi Bohra heralded a reopening of a fraught constitutional question: in what manner should a Constitution that guarantees the freedom of religion to both individuals and communities mediate the claims of religious groups against the claims of their constituents?

Dawoodi Bohra involves a request to the Court to reconsider and, if necessary, reverse a fifty-year-old judgement: Sardar Syedna Tahir Saifuddin v. State of Bombay.3Saifuddin was about a constitutional challenge to the Bombay Prevention of Excommunication Act, 1949, which outlawed the practice of excommunication within religious communities. The petitioner was the ‘Dai’ or head priest of the Dawoodi Bohra community, an offshoot of Shia Islam. He argued that, by taking away his power of excommunication, the Act violated his right to religious freedom under Article 25(1) of the Indian Constitution, and the Dawoodi Bohras’ right to regulate their own affairs in matters of religion under Article 26(b) of the Constitution.

By a 4–1 majority, the Supreme Court agreed with the Dai, and struck down the Act. Writing for the three judges, Justice Das Gupta held that Articles 25 and 26 of the Constitution protected practices that were essential, or integral, parts of religion. Surveying the authorities, he found that excommunication was needed for preserving community solidarity, cohesiveness, and discipline, and, therefore, fell within Articles 25 and 26. He then held that, since the Act only purported to bar excommunications made on religious grounds, it could not be saved by Article 25(2)(b), which allowed the State to override religious freedom in the interests of ‘social welfare or reform’. In his concurring opinion, Justice Ayyangar went one step further, and held that even if the Act was a measure of social reform, it could not be allowed, under the Constitution, to ‘reform a religion out of existence’.4

Chief Justice Sinha dissented. According to him, an excommunicated person ‘is excluded from the exercise of rights in connection … with places of worship … from burying the dead in the community burial ground and other rights to property … which are … of a civil nature and are not purely religious matters’.5 The Act was actually furthering the underlying objectives of Article 25(1) and of the Constitution by guaranteeing human dignity and the individual freedom to dissent without the price of ostracism, and of being ‘treated like a pariah’.6 He therefore upheld the Act.

The three judgements in Saifuddin represent three radically different understandings of the right to, and limits of, religious freedom under the Indian Constitution. In particular, they differ on the relationship between the individual member of a religious community, the community itself, and the State—a relationship that has always been underdetermined by the sparse constitutional text. The attempt to have the Supreme Court review its judgement in Saifuddin, therefore, is not simply about a single case, but a challenge to a sixty-year-old judicial practice of interpreting the Indian Constitution’s religious freedom guarantees.

In this chapter, I argue against the majority and concurring opinions, and in support of CJI Sinha’s dissent. I begin by unravelling the web of textual provisions that characterizes the right to freedom of religion under the Indian Constitution and, in particular, the tension between individual religious freedom and group autonomy (I). I then argue against the ‘essential religious practices’ test, which was the basis of the majority and the concurrence in the Dawoodi Bohra Case (II). However, the Court’s invocation of this test stems from the ‘thick’ role played by religion in Indian public life, which underscores the need for an approach that is different from the one adopted in Western liberal constitutional jurisdictions (III). Nonetheless, CJI Sinha’s dissent and the ‘anti-exclusion principle’ that I will develop out of it provide an alternative that is equally cognizant of the reality of the State-religion-community relationship in India. The anti-exclusion principle limits religious group autonomy in the interests of securing individual access to basic material and cultural goods (IV). It is more faithful to Indian history, to the structure of the Indian Constitution, and to the Constitution’s transformative purpose of limiting powerful group affiliations in the interests of individual freedom (V). It should be the blueprint that the Court adopts in future cases dealing with religious freedom and secularism (VI).

I. Individual , Community, State: The Textual Web of Indian Constitutional Secularism

The Constitution’s Fundamental Rights chapter comprises diverse, and possibly conflicting, sets of rights-holders, duty-bearers, and juridical relationships. There are individual rights against the State, direct horizontal rights, and also group rights, such as the rights of minorities to conserve their language, script, and culture. Further, the Constitution also allows the State wide regulatory powers over both individuals and groups, with a view to social reform, for instance, through reservations. Consequently, it is a mistake to understand the Constitution’s religious freedom clauses (as academic and judicial debates tend to have done) as though they constitute a self-contained code.7 An understanding of religious freedom under the Constitution is incomplete without acknowledging that the provisions are nested within a Fundamental Rights chapter that, in various contexts and ways, attempts to grapple with the relationship between three actors, viz., the individual, the community and the State.

What do these provisions say? Article 25(1) guarantees that ‘subject to public order, morality and health and to the other provisions of this Part, all persons are equally entitled to freedom of conscience and the right freely to profess, practise, and propagate religion’. This language of personal freedom is similar to liberal-democratic constitutions all over the world.8 Immediately after that, however, Article 25(2)(a) permits the State to make laws for ‘regulating or restricting any economic, financial, political or other secular activity which may be associated with religious practice’. Article 25(2)(b) follows, allowing laws ‘providing for social welfare and reform or the throwing open of Hindu religious institutions of a public character to all classes and sections of Hindus’.

Two things stand out. First, the Constitution expressly distinguishes between religion and secular activities that might be ‘associated with religious practice’. Implicitly, therefore, it tasks the courts with drawing the dividing line between the religious and the secular.9 Second, it allows the State to intervene in, and recalibrate, the relationships within religious groups or communities, in the interests of ‘social welfare and reform’, an instance of which is requiring public Hindu religious institutions to be open to all Hindus. Once again, the Constitution makes the courts the ultimate arbiters of the question.

Article 26(b) permits a ‘religious denomination’ to ‘manage its own affairs in matters of religion’, while also allowing it to administer property that it owns or has acquired ‘in accordance with law’. Two things, again, stand out. First, Article 26 directly makes groups the bearers of rights. And second, like Article 25, Article 26 invites law, and the courts, to draw a distinction between matters of religion and secular questions, illustrated by the express textual provision that property may be administered only in accordance with law.

Articles 25 and 26, taken together, guarantee the rights of individuals and groups to religious freedom, while allowing the State to regulate secular matters that might take a religious form, and to frame reform-oriented laws that might impinge upon the internal autonomy of religious communities. Read plainly, the text seems to represent conflicting impulses, attempting to achieve a ‘simultaneous commitment to communities and equal citizenship’.10 Scholars have disagreed about whether it manages to achieve a workable modus vivendi between competing claims,11 or only succeeds in setting up an irreconcilable contradiction.

Finally, note what is left unsaid. Articles 25 and 26 do not provide a principle to distinguish between the religious and the secular. Furthermore, they do not clarify whether Article 26(b) guarantees only a group right against State intervention, or whether it also guarantees to groups rights against their own constituents (and vice versa).12 Article 26(b) does not directly speak to situations where the individual and the community might clash with each other over issues of religious freedom. The wide powers given to the State under Article 25(2)(b) suggest the answer might not be as easy as it has been in other jurisdictions, where individuals have few antecedent constitutional rights against their communities.13 As we shall see, the majority’s error in Saifuddin lay in its failure to address any of these questions in the comprehensive manner that they required.

II. ‘Essential Religious Practices’—Tracing the Genealogy of a Phrase

In Saifuddin, the majority and concurrence both struck down the Excommunication Act on the grounds that excommunication was an integral, or essential, part of the Dawoodi Bohra faith. As held by the majority, ‘what constitutes an essential part of a religious or religious practice has to be decided … with reference to the doctrine of a particular religion’.14 Once that was established, curtailing the power of excommunication was deemed to be interference into a purely religious matter, and, therefore, not saved by the social reform clause of the Constitution.

The term ‘essential religious practices’ as the trigger for invoking the protection of Articles 25 and 26 has long been criticized. The objection is well known and has been made throughout the Court’s history: it is not for the judiciary to pronounce on the importance of specific doctrines or beliefs internal to a religion.15 This criticism is familiar to other liberal constitutional jurisdictions. Constitutional courts in the US,16 Canada,17 and Europe18 have established limits upon the extent to which individuals or groups can engage in religious practices that might conflict with the civil law of the State. But, for the most part,19 they have refused to impose an external point of view upon whether a practice is religious or not, and how important it is to its adherents. This refusal is part of a deeper commitment to constitutional liberalism, which declines to impose particular substantive visions of the good upon individuals.20 As Saifuddin illustrates, this approach is not the approach of the Indian Supreme Court.

What is the genesis of the phrase ‘essential religious practices’? An answer, of sorts, is found in the Constituent Assembly Debates. While discussing the religious freedom clauses, Ambedkar observed:

… the religious conceptions in this country are so vast that they cover every aspect of life, from birth to death … I do not think it is possible to accept a position of that sort … we ought to strive hereafter to limit the definition of religion in such a manner that we shall not extend beyond beliefs and such rituals as may be connected with ceremonials which are essentially religious. It is not necessary that … laws relating to tenancy or laws relating to succession should be governed by religion.21

Ambedkar, therefore, was speaking to a very specific concern, a concern that scholars have located in the difference between the ‘thin’ and ‘thick’ role of religion.22 In Western liberal democracies, where religion has (largely) been relegated to the sphere of private worship and ceremony, religious autonomy is unlikely to seriously jeopardize the State’s legislative programme, or, for that matter, to affect individual rights in any meaningful way. In India, however, according to Ambedkar, religion, the private life of the individual, and the public life of the community are inextricably bound together (in T.N. Madan’s words, religion is ‘constitutive of society’).23 Consequently, the State would have no choice but to restrict the operation of religious freedom to matters that are essentially religious, and not those that are secular in character but over whom religion nonetheless claims dominion. As we have seen, the Constitution explicitly contains this division, in the very text of the numerous sub-clauses of Articles 25 and 26. Indeed, Ambedkar’s original formulation seemed to be precisely oriented towards denying religious groups sweeping powers over their constituents.

What Ambedkar and the constitutional text did not do, however, was to provide a test, or a set of principles, for distinguishing the religious from the secular. Both provided examples—Ambedkar of tenancy and succession law, the Constitution of administration of property—without actually answering the question. And so the battle moved to the courts.

As early as 1954, the Supreme Court acknowledged the ‘thick’ conception of religion by rejecting a definition that would have limited it to private matters of thought, conscience, and belief. It accepted, instead, that the religious freedom clauses would also protect action and practice. In Lakshmindra Swamiar, a case that dealt with State control over the administration of religious denominations, the Court held:

… if the tenets of any religious sect … prescribe that offerings of food should be given to the idol at particular hours of the day, that periodical ceremonies should be performed in a certain way at certain periods of the year … all these would be regarded as parts of religion and the mere fact that they involve expenditure of money or employment … would not make them secular activities partaking of a commercial or economic character.24

The Court went on to hold that under Article 26(b), religious denominations had complete autonomy to decide what rites and ceremonies were essential to the religion.

The Court therefore began by adopting an internal point of view to distinguish between the religious and the secular: look to the religion itself. This doctrine nonetheless fails to solve Ambedkar’s poser. If religion itself claims such a vast domain, making religion the arbiter of what falls within its domain seems illogical. The position was, however, affirmed in a similar case that same year.25 In both cases, the Supreme Court employed the ‘essential practices’ formulation—borrowed from Ambedkar—to distinguish between the religious (free from regulation) and the secular (subject to regulation).

However, three years later, there was a sudden change of tack, when the Allahabad High Court was asked to decide whether government regulations prohibiting bigamy violated Article 25(1). It was argued that, because of the special religious duties performed by Hindu sons, bigamy was required in case no male children were forthcoming from the first marriage. In response, the Court analysed certain important Hindu religious texts and held that ‘polygamy … [is not] an essential part of the Hindu religion’.26

Here is the key shift: the word ‘essential’ went from qualifying the nature of the practice (whether it is religious or secular) to qualifying its importance (within the religion), i.e., from whether something is essentially religious to whether it is essential to the religion. It was a minor semantic shift but with significant consequences, because it allowed the Court to address questions internal to religion in a judicial enquiry, and thereby define the nature of religion itself. Towards the end of the decade, this test was affirmed by the Supreme Court in upholding a law prohibiting cow slaughter.27

At the turn of the Court’s first decade, therefore, there appeared to be two distinct tests under Article 25 and 26 of the Constitution. First: was the practice of a religious or secular nature? And second: was it essential to the religion? The first enquiry was conducted to decide which aspects of temple or religious trust management could come within State control. The second was to decide whether specific religious practices which the State sought to prohibit or regulate met the threshold test for constitutional protection at all. As we have seen above, while the distinction between religious and secular was set up by the Constitution itself and in Ambedkar’s framing speech, the distinction between essential and inessential religious practices was nowhere to be found in the text or history.

While the Court was yet to recognize, let alone explain, the dichotomy, it is easy to see how and why it came about. The original sin lay in Lakshmindra Swamiar. That case had set up two propositions in tension with one another: first, that the scope of the religious freedom clauses extended to practice and conduct; and secondly, what practice or conduct was protected was to be judged from the internal standpoint of the religion itself. When placed in the context of Ambedkar’s acute observation about the influence of religion in Indian public life, no Court could have faithfully followed both propositions. However, instead of rethinking Swamiar, the Court’s response was to tweak the test in a subtle but far-reaching direction, one that effectively gave it substantial powers of intervention into religious faith—a direction that had clearly not been contemplated by the constitutional framers.

In the 1960s, however, in a series of judgements delivered by Justice (and then Chief Justice) Gajendragadkar, the systematic distinction between the two tests was dissolved. While deciding upon the constitutionality of an Act stipulating control over the managing committee of a Muslim dargah, Justice Gajendragadkar observed in obiter:

[for] the practices in question … [to] be treated as a part of religion they must be regarded by the said religion as its essential and integral part; otherwise even purely secular practices which are not an essential or an integral part of religion are apt to be clothed with a religious form … Similarly, even practices though religious may have sprung from merely superstitious beliefs and may in that sense be extraneous and unessential accretions to religion itself …28

In this paragraph, Justice Gajendragadkar ran together the two distinct tests. In the first part of the first sentence, he equated ‘being part of a religion’ with being an ‘essential and integral part’ of it, for the purposes of constitutional protection. He then observed that the reason for this distinction was to differentiate between the merely secular claiming the mantle of religion and the actually religious. But that wasn’t all; he then argued that ‘similarly’, there was a distinction between the religious and the merely ‘superstitious’.

There is, however, nothing ‘similar’ between the two! The religious/secular distinction, however it might be drawn, does not involve the court in external normative value judgements about the religious practice in question. In addition to combining the two tests, Justice Gajendragadkar was making another innovation. Effectively, he was clothing the judiciary with the power to achieve, by interpretation, what the Constitution had allowed Parliament to do, through legislation: implement ‘social reform’ by erasing supposedly regressive religious practices by labelling them as mere superstition. Earlier, when the Court had taken upon itself the task of deciding what constituted an essential or integral aspect of a religion, it had already assumed the power of erasure. Now, that power was coloured with the brush of normativity. And the very next year, the two (equated) tests were merged into two succeeding steps of a single test. In Govindlalji v. State of Rajasthan, Justice Gajendragadkar held that ‘the Court may have to enquire whether the practice in question is religious in character and, if it is, whether it can be regarded as an integral or essential part of the religion’.29

Finally, in Sastri Yagnapurushadji v. Muldas, the appellants tried to circumvent the operation of a Bombay temple entry law, which required public Hindu temples to open themselves up for worship to all castes, by arguing that the ‘Swaminarayan sect’ did not consider itself to be Hindu at all. This contention was rejected by now Chief Justice Gajendragadkar, who devoted reams of text to prove that the Swaminarayan sect was, indeed, Hindu (contrary to its own self-identification), by isolating a few core concepts that formed the bedrock of ‘Hinduism’.30 The Chief Justice’s vision of Hinduism, as many scholars have remarked, was that of a rationalistic and progressive religion, implicit within which was the further notion that the appellants, in trying to continue to deny certain castes the right to worship in their temple, had themselves misunderstood the principles of Hinduism.31

To sum up, therefore: through the 1960s, CJI Gajendragadkar combined the two distinct tests, viz., religious/secular and essential/inessential, into a single one. With respect to the first test—now the first ‘step’—he continued to pay formal obeisance to the internal point of view, i.e., to the religious community’s determination of the scope of what constituted religion, while actually determining the question by judicial fiat; and to the second, he added a normative prong, which allowed the Court to cleanse and uniformize disparate religious practices in an—allegedly—socially ‘progressive’ direction, again by judicial fiat.32

Doing so had two further consequences: as the Court increased its own power in this manner, the use of Article 25(2)(b)—which granted the State the power of religious intervention for social reform—began to decrease.33 And secondly, at times, the Court was led to record seemingly absurd conclusions. In Commissioner of Police v. Acharya Jagdishwarananda Avadhuta, it refused to accept a practice (in this case, a war-like public dance performed on the streets) as an essential religious practice even when the sect’s founder had stipulated it in the sect’s holy book, precisely so that it could be accorded constitutional sanctity.34

Indeed, in that case, the absurdity of the conclusion was recognized by Justice Lakshmanan in a strong dissenting opinion. As a first of any judge formally noting thus, Justice Lakshmanan observed that Justice Gajendragadkar’s observations in Durgah, distinguishing the ‘superstitious’ from the ‘essential religious practices’ and calling for close judicial scrutiny to determine the content of ‘essential religious practices’, were at variance with the original dictum of the Court in Swamiar. Justice Lakshmanan, instead, swung the pendulum to the other end: ‘to allow any authority to judge the truth or falsity of a religious belief or practice is to destroy the guarantee of religious freedom in the Constitution.’35 Justice Lakshmanan’s opinion parallels that of Justice Ayyangar’s concurring opinion in Saifuddin, and provides a counter-point to the dominant ‘three-step test’. This counterpoint goes back to the original formulation in Swamiar. By adopting the internal point of view and a deferential approach towards what constitutes constitutionally protected ‘religion’, it tips the balance back towards maintaining the integrity of religious groupings over social-reformatory purposes of the parliament and the judiciary.

III. The Three-Step Test and Its Discontents

The Supreme Court itself, on occasion, has evinced awareness of the tensions created by its jurisprudence. In late 2015, Justice Gogoi observed that the ‘performance of such tasks, i.e., determination of essential religious practices, is not enjoined in the court by virtue of any ecclesiastical jurisdiction conferred on it but in view of its role as the Constitutional arbiter … [and] on the touchstone of constitutional necessity.’36 These words are interesting, suggesting that the Constitution has necessarily entrusted the task of determining essential religious practices to the Court. This necessity would seem to stem from Ambedkar’s observation in the Constituent Assembly about the pervasive role of religion in Indian public life.

For this reason, the argument goes, the Constitution itself exhibits a ‘reformist intention’,37 and in interpreting it, Indian courts cannot adopt the hands-off, deferential approach to religion that is the hallmark of other constitutional courts. This is why the Supreme Court, in its first ever decision in Swamiar, appeared to do two contradictory things: extend the scope of Articles 25 and 26 to religious conduct and practice, giving it, in theory, a vast jurisdiction, while at the same time placing a limit upon what counted as religion, and restricting its influence. And this is why the alternative approach, in Justice Ayyangar’s concurring opinion in Saifuddin, and Justice Lakshmanan’s dissent in Avadhuta (II), while seemingly elegant and attractive, are nonetheless inconsistent with the constitutional text and purpose.

The ‘three-step test’, however, comes at a high cost. First, unlike the religious/secular distinction, it has no root in the constitutional text or history.38 Second, the Court has failed to develop a rigorous methodology for determining the content of essential religious practices.39 It has relied upon English-language sources,40 colonial writings41 (in stark contrast, for instance, to the approach of the South African Constitutional Court),42 and has even decided cases without taking testimony from the affected parties.43 The Court’s enquiry privileges a certain set of sources and has the effect of uniformizing and homogenizing religious meaning at the cost of dissident and marginalized traditions.44 This, of course, is part of the broader critique that questions the Court’s competence and legitimacy to adjudicate religious truth.45

Third, as cases like Avadhuta show, the enquiry itself seems to destroy the balance between secular intervention and religious autonomy. If it is true that religious communities are essential for self-determination by providing the ‘contexts of choice’ within which individual autonomy becomes meaningful, then the determination and imposition of religious meaning by an external authority seems to defeat the purpose entirely.46

And fourth, the justifications for this approach seem to rest not in constitutional principles but in consequentialist considerations. Galanter argues, for instance, that the Court’s reliance on the three-step test instead of the social reform clause is because regulating a practice that has been pronounced as non-religious, or inessentially religious, enjoys more presumptive legitimacy than granting threshold constitutional protection and then upholding the State’s coercive power to regulate.47 This also explains CJI Gajendragadkar’s efforts to hold that religion, truly understood, is in harmony with the reformatory ideals of the Constitution. However, as Galanter himself acknowledges, there is no empirical evidence to substantiate this claim.48

The other consequentialist justification has been that of necessity, as Justice Gogoi observed. The three-step test is required because it is the only way the judiciary can stay true to the broader constitutional vision of regulating and limiting the vast scope of religion in Indian life in the interests of social reform. As mentioned above, the constitutional text itself exhibits reformist intentions; and scholars of Indian secularism have repeatedly differentiated it from its liberal Western counterpart, noting its ‘ameliorative’49 or ‘contextual’50 nature, which specifically envisages State intervention into religion in order to achieve certain substantive values.

However, is the three-step test the only way to achieve this? This claim too is doubtful. Each of the cases (referred to above) in which the three-step test was applied could have been decided on alternative, textual grounds. In Ram Prasad Seth, the Court upheld bigamy prohibition both on the touchstone of Article 25(2)(b), and on the grounds that it wasn’t an essential religious practice. In Qureshi, while upholding a ban on cow slaughter, the Court spent a lot of time on the public health benefits of preserving the bovine population, and could have, therefore, upheld the prohibition upon the ‘public health’ prong of Article 25(1), instead of holding, as it did, that cow slaughter during Eid was not an essential part of Islam. Sastri Yagnapurushadji could have been decided under Article 25(2)(b), which expressly allows the State to legislate for temple entry.51 In Seshammal, the abolition of hereditary priesthood was expressly defended by the State on the grounds of social reform, an argument ignored by the Court. And similarly, in Ismail Faruqui, the State takeover of the disputed land in Ayodhya was expressly defended on the grounds of preservation of public order, a permitted basis of restriction under Article 25(1)—again, ignored by the Court.

It is in this context that I now argue that CJI Sinha’s dissenting opinion in Saifuddin articulated an alternative to the three-step test. This alternative provides a more coherent understanding of the relationship between individual, community, and State, and one that I believe is truer and more faithful to the constitutional vision.

IV. Civic Equality and the Transformative Constitution

Chief Justice Sinha’s dissenting opinion in Saifuddin was woven out of three strands. First, locating the Excommunication Act within a long history of social welfare legislation, he observed that its purpose was to ensure ‘individual freedom to choose one’s way of life and to do away with all those undue and outmoded interferences with liberty of conscience, faith and belief. It is also aimed at ensuring human dignity…’52 Second, echoing Ambedkar’s distinction between the essentially and the incidentally religious, he noted that the effect of excommunication was to deprive an individual of basic civil rights, such as the rights to worship, community burial, community property, and so on. And third, traversing beyond the contours of Articles 25 and 26, he linked the Excommunication Act with the prohibition of untouchability under Article 17. Observing that excommunication enjoined other members of the community from having any contact, social or religious, with the outcast, he held that ‘the position of an excommunicated person becomes that of an untouchable in his community … the Act in declaring such practices to be void has only carried out the strict injunction of Art. 17 of the Constitution … to do away with all that mischief of treating a human being as a pariah … of depriving him of his human dignity.’53

It is this last argument that I want to consider first. It is true that Article 17 of the Constitution prohibits untouchability. However, ‘untouchability’ is a term that refers to a specific practice of caste-based structural and systemic oppression and exclusion which operates simultaneously in the political, social, and economic spheres, and whose defining characteristic is an injunction against any form of physical contact between untouchables and touchables.54 Beyond surface resemblances, there is little similarity between untouchability and community ostracism. In equating social ostracism with Article 17, therefore, CJI Sinha chose to adopt an interpretation of untouchability that went beyond its concrete meaning, and embraced a wider understanding of social and community exclusion, the ‘mischief of treating a human being as a pariah … of depriving him of his human dignity’.

On what basis did CJI Sinha select the more expansive, abstract definition of untouchability? It is important to note that this choice was indicated not only by the text of the clause, which abolishes the practice of untouchability ‘in any form’,55 but also by the history of its framing. While the communities constituting ‘untouchables’ had been specifically enumerated in the Government of India Act of 1935 (the predecessor of the Indian Constitution), as Ambedkar pointed out, the Constitution itself had elected not to operate at that level of specificity.56

Indeed, an amendment moved by Naziruddin Ahmed to restrict the scope of the Article to untouchability only on account of ‘religion or caste’57 was specifically rejected by Ambedkar and voted down by the Assembly.58 Furthermore, even though K.M. Munshi pointed to the fact that the word ‘untouchability’ was contained within quotation marks, making it clear that the intention was to ‘deal with it in the sense in which it is normally understood’,59 many members called for providing a clearer definition of the term on the grounds of vagueness.60 In fact, K.T. Shah specifically ‘warned’ that it might even be extended to cover women, who at various times had been treated in the manner of untouchables by the society.61

Specifically, while some of the members of the Assembly undoubtedly understood untouchability in its narrow, concrete sense,62 they did not do so to the exclusion of its broader sense. Meanwhile, other members expressly linked the provision to Article 15(2),63 and repeatedly argued that their understanding of Article 17 included the right of everyone to enjoy ‘equal social conditions’,64 ‘equal rights’,65 ‘social equality’,66 the abolition of ‘social inequity … social stigma and … social disabilities’,67 and as a remedial clause for ‘those who have been left behind in social and economic matters’.68 Therefore, it seems clear that between both the supporters and the opponents of Article 17, as it stood, there was agreement on the breadth of its meaning.

Consequently, CJI Sinha’s adoption of untouchability in its broad sense, in the sense of social ostracism, had its foundation in both the text of the Constitution and the debates surrounding it. What, however, did that choice entail? To answer this question, let us look again at the first two strands of his argument. The purpose of the Act, he held, was to guarantee individual freedom, remove interferences with liberty, conscience, and faith, and guarantee human dignity and freedom of choice.

But this is the crucial question: freedom from what? CJI Sinha was not talking about State coercion and interference with freedom. Rather, he was talking about the coercive freedom-interfering acts of communities (such as social ostracism) against their members. In other words, as discussed above, CJI Sinha believed that Articles 25 and 26 not only guaranteed group-differentiated rights to religious denominations in the interests of preserving their integrity, but also provided for the rights of individuals against their groups in the interests of individual freedom, liberty of conscience, and human dignity. It was in this context that the balance between group integrity and social reform, set out textually within the scheme of 25 and 26, was to be understood.

As in the previous chapter, such a strong statement of horizontality might sound counter-intuitive.69 However, I shall argue that CJI Sinha’s understanding of horizontality and his construction of Articles 25 and 26 are faithful to the constitutional value of fraternity. And fraternity, as part of the transformative Constitution, is committed to a rich vision of substantive equality and freedom both between and within communities.

To understand this, recall our discussion of IMA v. Union of India, which had held that Article 15(2) guaranteed non-discriminatory access to schools.70 At the heart of the judgement was the historical awareness that the economic and social boycott practised by dominant castes in India had been one of the most effective ways of discrimination and subordination.71 The exclusionary effect of the boycott had been recognized by the 1929 Starte Committee, which had cited the examples of preventing the boycotted persons from using common paths, as well as stoppage of sale of the necessaries of life, and recommended outlawing the practice.72

Thus, the boycott served as both a means of exclusion from material resources, such as schools, water tanks, and other civic amenities, as well as reinforcing existing social hierarchies through stigmatizing the excluded.73 It was this understanding, and the will to ensure that the newly framed Constitution could guarantee a remedy against community practices whose result was the material and symbolic exclusion (and thereby, the subordination) of individuals from the economic and social life of the polity, that saw the formulation of the oddly worded Article 15(2) and its 2011 interpretation by the Supreme Court.74

The story of Article 15(2), in its historical context, reinforces the argument that the Indian anti-colonial movement had two distinct aims: against the despotism of colonial rule, and against the far-reaching (pre-colonial) grip of caste and community upon individual life. As discussed in the previous chapter, simultaneously with the Congress party’s agitation against British rule in the 1920s and ’30s, there were mass movements of the ‘Depressed Classes’ to access drinking water from community wells, and the right to enter Hindu temples.75

Crucially, these movements were framed within the vocabulary of civil rights (of individuals against communities) and civic equality (within communities), and against the claims of the religious integrity of communities.76 As Anupama Rao puts it, the focus of the movements was an expanded and inclusive idea of the ‘public’ that covered important material and symbolic community spaces (whether religious or secular), and asked for equality of access to those spaces.77 And most crucially for our interpretive purpose, as we have seen, both issues, viz., access to water wells and access to temples, would eventually find their way into the text of the Constitution through Articles 15(2) and 25(2)(b).

The governing principle behind what eventually became Articles 15(2) and 17 of the Constitution, therefore, was something that we can now define as the anti-exclusion principle:78 the Constitution limits the power of groups and communities to exclude their constituents in a manner that would interfere with their freedom to participate in normal economic, social and cultural life, and thereby ‘disrupt secured access to basic goods’,79 such as basic freedom, an adequate range of valuable opportunities, and self-respect.80 CJI Sinha’s important innovation in his dissenting opinion in Saifuddin was to extend the anti-exclusion principle from the specific logic of anti-discrimination under Articles 15(2) and 17 to the relations between religious communities and their members under Articles 25 and 26.

We can immediately see an important benefit of invoking the anti-exclusion principle over the essential religious practices test. The Court’s use of essential religious practices is external, static, and acontextual, and thereby fails to be true to how the practitioners of religion make sense of conduct and doctrine in evolving social contexts. However, even if the Court was to change tack and attempt to faithfully track the dynamism of evolving religious practices, as many scholars have pointed out, this is an enquiry it is institutionally unsuited to undertake, and it raises legitimacy concerns. The anti-exclusion principle spares the Court from this impossible choice by shifting the analysis from the content of religious conduct and practice to its discriminatory effect. Of course, discrimination itself is a contextual enquiry, depending upon an investigation both of evolving social meaning (in cases of symbolic discrimination) as well as what goods count as ‘basic goods’ at any given time. However, it is an enquiry that has always been within the judicial domain and, indeed, is constitutionally placed within the judicial domain.

Furthermore, as I have developed it here, the anti-exclusion principle is substantially stronger than the principles proposed by other scholars of secularism and the interface between individual and group rights in the Indian polity. Partha Chatterjee, for instance, argues that balancing liberalism and multiculturalism requires allowing a ‘group [to] insist on its right not to give reasons for doing things differently, provided it explains itself adequately in its own chosen forum’.81 Akeel Bilgrami, on the other hand, advocates a ‘negotiated and emergent secularism’, which imagines the State as providing ‘internal reasons addressing different communitarian perspectives from within their own internal substantive commitments … so as to eventually provide for a common secular outcome, each on different internal grounds’.82 Both Chatterjee and Bilgrami privilege the internal norms and reasons of the group (subject to certain conditions) over the external norms that might be imposed by the State. Rajeev Bhargava’s slightly stronger concept of ‘contextual secularism’ allows for differentiated group rights subject to ‘a dignified life for all’,83 without fleshing out what a dignified life might entail in practice. By contrast, the anti-exclusion principle holds that the external norm of constitutional anti-discrimination be applied to limit the autonomy of religious groups in situations where these groups are blocking access to basic goods.

V. Two Objections Considered

However, it is the strong nature of the anti-exclusion claim that gives rise to an obvious objection—that the logic of anti-discrimination law is not typically extended to religious groupings precisely because religion is deemed to be a private (even intimate) activity.84 Furthermore, and partly for this reason, the actions of religious groups are unlikely to interfere with individuals’ ability to access basic public goods. However, as Amy Gutmann points out, there are instances where even private or voluntary associations can act as ‘source[s] of public goods’ and thereby, through exclusion, can ‘block’ access to such goods.85 In this context, the reader will recall how the argument of this chapter has been that religion and religious groupings play a much thicker role in Indian life (as the Constitution itself acknowledges) than they do elsewhere.86

This brings us to the third strand of CJI Sinha’s dissenting opinion. As he observed, the effect of excommunication was not simply ‘religious’. It extended to barring the individual from exercising her civil rights and, furthermore, by forbidding social or economic contact, effectively turned her into a ‘pariah’. While this may not be constitutionally significant in jurisdictions where the influence of groups is significantly less, and where exit and entry barriers are easier to surmount,87 it is precisely the thick nature of religious groupings in India that ensures that there is a closer relationship between the acts of religious communities and individuals’ basic rights: ‘you can never separate social life from religious life,’ as Alladi Krishnaswamy Ayyar had pointed out in the Constituent Assembly.88

To put the issue another way: as Michael Walzer argues and the South African scholar Stuart Woolman contends in the precise context of imposing egalitarian requirements upon groups,89 a regime of equality must ensure that ‘no citizen’s standing in one sphere or with regard to one social good can be undercut by his standing in some other social sphere, with regard to some other social good’.90 In jurisdictions where religion plays a thin, i.e., relatively autonomous role, equality has little to say to the relationships between members of a religious community, since there is little chance of inegalitarianism within the community being translated into burdens in other spheres. However, in the words of Anupama Rao, in a society where ‘ritual, economic and social domination’91 were inextricably bound up with each other, and where ‘practices of … segregation [took place] across sites of exclusion’,92 Chief Justice Sinha’s important insight in Dawoodi Bohra was that excommunication had impacts that went beyond the ‘essentially’ religious, and affected the excommunicated individual’s access to basic public goods.

Articles 25(1) and 25(2), I would suggest, form the third limb of the anti-exclusion principle, in addition to Articles 15(2) (non-discriminatory horizontal access) and 17 (prohibition of untouchability). Understanding CJI Sinha’s opinion through the lens of the anti-exclusion principle allows us to contrast it sharply with the majority opinion. The core of the majority’s reasoning was that, since excommunication was based only on religious grounds, and was aimed at ensuring the integrity of the group, it was constitutionally protected under Article 25(1) and 26(b). The Act was thus not saved by the ‘social reform’ clause, notwithstanding excommunication’s impact upon the individual’s civil rights. Effectively, the majority opinion held the group’s religious identity and integrity (subject to judicial determination) to be sacrosanct, ignoring the insight that it is possible that an individual’s standing in one sphere (in this case, the religious sphere) can impact her standing in other spheres. On the other hand, CJI Sinha’s opinion gave primacy to the anti-exclusion principle, holding that group integrity would have to be subject to that.

It is at this point, however, that we must deal with another important objection. The above argument, so this objection goes, unduly subordinates the rights to associative freedom and cultural integrity to the claims of equality. As many scholars have argued, values of pluralism and diversity—to which the Constitution is unquestionably committed—require us to tolerate violations of equality and certain other non-basic rights within groups so as to protect the continued existence of groups.93

In fact, the thick nature of religious groups might actually provide an argument in favour of non-interference: given the diverse ways in which thick groups provide people their contexts of choice, group autonomy and preservation are even more important goals than they otherwise would be. To this, a textual point may be added: unlike other Constitutions94 or international legal instruments95 which guarantee the rights of individuals to exercise religious freedoms singly or in community with others, and refrain from vesting rights in groups qua groups,96 the Indian Constitution, through Article 26(b), expressly makes groups the bearers of rights. This would suggest that textually the balance between individual and group claims must tilt towards the group.

While it is true that Article 26(b) makes groups the bearers of rights, the Constitution does not state the basis of doing so. It does not clarify whether groups are granted rights for the instrumental reason that individuals can only achieve self-determination and fulfilment within the ‘context of choice’97 provided by communities, or whether the Constitution treats groups, along with individuals, as constitutive units worthy of equal concern and respect.98 The distinction is crucial, because the weight that must be accorded to group integrity, even at the cost of blocking individual access to important public goods, can only be determined by deciding which vision the Constitution subscribes to.

The answer to this question must be grounded in the specifics of Indian constitutional history.99 Let us briefly consider that history. During colonial times, the British largely followed a policy of non-regulation of ‘personal law’, leaving ‘communities’ free to manage their own internal affairs100 (something akin to the Ottoman ‘millet’ system).101 The fundamental normative unit was the group, evidenced through a number of legal measures such as separate electorates, and penal provisions criminalizing insulting the religious feelings of any ‘class’.102 For this reason, when the legality of Dawoodi Bohra excommunication was brought before the colonial courts, the only enquiry made was as to whether, historically, the Dai had the power that he claimed to exercise.103

The absence of legal regulation, however, did not impede strong social movements within religious and other communities, focused upon two principles: individual freedom and choice within community spaces, and the right to social and political inclusion and participation. In an earlier chapter, we discussed Tanika Sarkar’s important argument that the conception and vocabulary of women’s rights first evolved in direct opposition to community control, in the debates surrounding the abolition of forced widow immolation104 and the age of consent.105 Crucially, these movements found expression in the Constitution.

Thus, as we have seen, despite a strong cultural consensus at the end of the nineteenth century, which purported to divide society into something approximating a public/political and private/community domain, consigning women to the latter as embodiments of the ‘community’106 and depriving them of participation in the public sphere, the early twentieth century saw a strong woman suffrage movement, which culminated in that most public of rights—universal adult franchise—during the framing of the Constitution.107 Universal adult franchise under the Constitution marked a transformation not only in ascribing public citizenship to women, but in expressly doing away with the colonial-era separate voting electorates for religious communities, and marked a categorical turn away from a vision of society that treated groups as constitutive to one that understood their value to be instrumental in guaranteeing effective individual autonomy.

In addition, we have already discussed how the horizontal non-discrimination (Article 15[2]) and temple-entry (Article 25[2][b]) provisions were the results of movements that were expressly framed in the language of civil rights for individuals against their communities, even at the cost of the ‘integrity’ of the community, understood as the continuation of strongly held beliefs and practices.108

Indeed, it is these legacies that led Ambedkar to clarify, in the Constituent Assembly Debates, that notwithstanding the existence of minority and group rights in the Constitution, its basic unit was the individual;109 and, more specifically, to remark, during the debates on the religious freedom clauses: ‘What are we having this liberty for? We are having this liberty in order to reform our social system, which is so full of inequities, so full of inequalities, discriminations and other things, which conflict with our fundamental rights.’110

Crucially, Ambedkar was responding to repeated attempts in the Constituent Assembly to insulate personal laws from State interference by making them a part of the right to freedom of religion. Unlike the freedom of religion, a quintessentially individual right, this move would have established group supremacy over the individual in certain crucial matters, such as marriage, divorce, inheritance, and even property transfers.111

The Constituent Assembly’s decisive rejection of these proposals indicates clearly that the attempt to establish groups as constitutive normative units in the Constitution failed. And it failed because the Constituent Assembly agreed with Ambedkar when he specifically argued (just as Chief Justice Sinha would argue a decade and a half later) that it wasn’t merely the State, but the social system, i.e., the community, whose actions conflicted with individual rights and would accordingly have to be ‘reformed’. The specific sites of reform, of course, have to be historically understood, and, as we have seen, defined by the manner of discrimination, which primarily took the form of economic, social, and cultural exclusion.

VI. Conclusion

The ‘thick’ role played by religion and religious groupings in Indian public life rules out a traditional ‘liberal’ approach to the right to freedom of religion. The Constitution itself eschews this approach, its very text abandoning liberal neutrality for explicitly ‘reformist’ intentions. The key questions are what, precisely, does the Constitution aim to reform, and how ought the judiciary effectuate its reformist intentions? The Supreme Court has answered these questions by developing the three-step test, which allows it to separate ‘essential’ from ‘inessential’ religious practices, and accord protection only to the former.

Ever since CJI Gajendragadkar’s time, this has become not only an empirical, but also a normative enquiry. The Court has simply withheld constitutional protection from practices that seem out of step with the Constitution’s progressive outlook, by deeming them ‘non-essential’. However, for a number of reasons, this approach is unsatisfactory. It also conflates two distinct questions by making them part of the same test: the distinction between the religious and the secular, which the Constitution itself draws; and the distinction between the essential and the inessential, which it doesn’t.

In this chapter, drawing upon CJI Sinha’s dissenting opinion in Saifuddin, and locating it within the comprehensive transformative character of the Indian Constitution, I have proposed the anti-exclusion principle as a replacement for the ‘essential practices test’. This principle will obviously not apply to the first category of cases (State control over religious institutional property), which will continue to be subject to the religious/secular distinction drawn by the constitutional text. It will, however, apply to cases where constitutional protection is sought for religious customs or practices, and where there is a conflict within religious communities.

The anti-exclusion principle stipulates that the State and the Court must respect the integrity of religious groups (and thereby treat the internal point of view of religious adherents as determinative of the form and content of religious practices) except where the practices in question lead to the exclusion of individuals from economic, social, or cultural life in a manner that impairs their dignity, or hampers their access to basic goods. The form of analysis is similar to that of anti-discrimination law. Under this approach, the Ananda Margis have every right to dance the tandava on the streets of Calcutta if they consider it essential to their faith, but the Dawoodi Bohras can be legitimately stopped from excommunicating and ostracizing their members.

One final point remains. Does the anti-exclusion principle apply at the threshold stage of deciding whether or not to extend constitutional protection to impugned religious practices, or does it apply to judging the constitutional validity of ostensibly reformatory State laws? In my opinion, it ought to apply at both stages, depending upon the case at hand. In a case like Saifuddin, for instance, where the challenge is to a State law, then the Court can begin by asking what the law is aiming to achieve; and if the law is aiming at instantiating the anti-exclusion principle, then it is to be upheld, regardless of the status of the impugned practice.

On the other hand, in cases like the disputes over the access to the Haji Ali and Sabarimala shrines, with which we began this chapter, there was a direct clash between two claimed rights: the constitutional right of women to worship under Article 25(1), and the right of the religious denomination to manage its own affairs under Article 26(b). In such a situation, since the foundation of the denomination’s claim is exclusion, and the treatment of women as second-class members of the community, the claim will be overridden by the stronger individual right under Article 25(1), subject, of course, to a demonstration that the religious belief is genuinely held—an issue that was controversial in the case of Sabarimala, which came to the court as a PIL. This, I would submit, is a solution that allows the Court to give effect to the Constitution’s transformative purposes without getting entangled in knotty questions of religious and theological doctrine.

Postscript—The Sabarimala Judgement

The Sabarimala case, with which we began and ended this chapter, was decided by a Constitution bench of the Supreme Court on 28 September 2018. In Indian Young Lawyers’ Association v. State of Kerala, by a 4-1 majority, the Supreme Court decided in favour of women’s right to enter Sabarimala.112 While the Chief Justice and Justice Nariman decided the case along traditional lines, using the essential religious practices test and also analysing whether Article 26 was applicable, the dissenting opinion of Justice Malhotra and the concurring opinion of Justice Chandrachud threw up some interesting ideas. Justice Malhotra, for instance, rejected the essential religious practices (ERP) test altogether, on lines similar to what has been advocated in this chapter, but saw the question of religious worship as raising no significant fundamental rights issue at all.113 Fascinatingly, Justice Chandrachud agreed that the ERP, in its present form, was unsustainable. What he also did, however, was to undertake a detailed Article 17 analysis, on the lines suggested in this chapter, advocate for a broad reading of the provision, and link it up with the anti-exclusion principle.114 Justice Chandrachud’s judgement is a powerful articulation of a transformative interpretation of Articles 25 and 26, and provides a strong intellectual foundation for advancing such a reading in the times to come.
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The Freedom to Work: Peoples Union for Democratic Rights and Forced Labour
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The connection between individual liberty and the shape and form of the economic structure of society may not be apparent to everyone. Nonetheless the connection between the two is real.

B.R. Ambedkar, Memorandum and Draft Articles on the Rights of States and Minorities, 24 March 1947

Necessitous men are not free men.

K.T. Shah, Minute of Dissent to the Draft Report of the Sub-Committee on Fundamental Rights, 17–20 April 1947

IN THE STORY OF the freedom struggle, the contribution of organized labour is often relegated to an insignificant footnote. Sometimes partners to—but more often, antagonists of—the dominant Indian National Congress,1 labour and labour movements are the invisible warps in the tapestry of our constitutional evolution. Their importance can be glimpsed for a moment in history in the 1931 Bill of Rights,2 which, as we have seen, was the most sustained and comprehensive such effort at a bill of rights before the drafting of the Constitution. As part of the Congress’s stated commitment to ‘end … exploitation’ and secure ‘real economic freedom’ for the people of India, the 1931 Bill of Rights contained a detailed set of provisions, such as guarantees of a living wage, limited working hours, healthy conditions of work, maternity leave, and a social safety net, on a par with classical civil and political rights. In the Constitution, however, the ‘labour provisions’ were relegated to the unenforceable Directive Principles chapter, with the observation that rights incapable of or unsuitable for enforcement could not be granted the status of fundamental rights.3

The placement of labour rights in Part IV of the Constitution would appear to signal a constitutional intent to leave questions of economic structure outside the domain of fundamental rights. Yet, the bifurcation is not entirely obvious. Tucked away between the ‘right to freedom’ (Articles 19 to 22) and the ‘right to freedom of religion’ (Articles 25 to 28) lies a forgotten, almost vestigial, section of the Fundamental Rights chapter. Titled ‘Right against Exploitation’, it has only two provisions. Article 24 prohibits child labour in factories, mines, and other hazardous forms of employment. But before that, there is Article 23, the first part of which reads, innocuously enough:

Traffic in human beings and begar and other similar forms of forced labour are prohibited and any contravention of this provision shall be an offence punishable in accordance with law.

With begar—a system of inter-generational bonded labour unique to India—Article 23, at its heart, may, at first glance, seem only a narrow protection from debt slavery and its variants. And so it appeared to the Supreme Court, which for the first three decades after the Constitution saw no occasion to invoke or interpret it. That changed dramatically in 1982. Dealing with the exploitation of contract labour hired to work on the Asian Games Village building project in the national capital, the Supreme Court held in PUDR v. Union of India4 that the right against forced labour included the right to a minimum wage. Remarkably, the Court framed this not as a positive right or as a socio-economic guarantee that it was importing from the directive principles, but in the pure language of freedom: freedom from economic compulsions that drove workers to accept employment at wages even lower than the minimum rates.

This chapter is a reconstruction and a defence of the transformative vision of freedom articulated by the Supreme Court in PUDR v. Union of India. I begin with an analysis of the Court’s insistence that the term ‘forced labour’ was not simply limited to physical or legal force, but applied equally to the ‘compulsion of economic circumstances’.5 I argue that, in doing so, the Court had to, and did, answer the following question: what kind of freedom did the Constitution envision (I)? In answering the question, the PUDR Court articulated a vision of freedom that included not just protection from arbitrary interference from the State, or from other human beings, but also from the concentrated power wielded through human institutions and practices, such as the market (II).

I go on to argue that PUDR’s adoption of this vision was justified in view of both the text of Article 23, as well as our constitutional history. The Indian Constitution did not take the existing economic structure and economic arrangements as a ‘natural’, immutable state of affairs. Rather, the Constitution aimed at transforming the economic structure, but to a limited extent (III). I conclude by examining the consequences of PUDR, both in the domain of the workplace, and in other domains which are not usually thought to raise issues of constitutional freedom, such as the household (IV). While the promise of PUDR is yet to be followed through by the Courts, it remains an invitation for us to view the Fundamental Rights chapter as embodying not merely a charter of political freedom but, through Article 23, one for realizing ‘labour’s constitution of (economic) freedom’.6

I. PUDR v. Union of India

Surrounded by parks, leafy avenues, and a sports complex, the Asian Games Village is one of South Delhi’s more recognizable landmarks, built for the Asian Games in 1982. As with most other large-scale infrastructure projects in India, the Asian Games construction works were completed on the backs of contract and migrant labour working under exploitative conditions. The Peoples Union for Democratic Rights (PUDR) commissioned three social scientists to document the working conditions. On finding that the contractors were engaging in serious labour law violations, the PUDR took the case to the Supreme Court.7 Before the Court, the PUDR alleged that the labourers were not being paid minimum wages, that women and men were not being remunerated equally, that children were being employed in a hazardous environment, and that there was widespread exploitation of contract labour in contravention of the Contract Labour Act.

Apart from contesting the case on merits, the Union of India (along with the Delhi Development Authority and the Delhi administration) raised two preliminary objections. The PUDR, they argued, had no standing to bring this case to court on behalf of the labourers. And even if they did, the violations, if any, were violations of ordinary labour laws (such as the Equal Remuneration Act and the Minimum Wages Act), which had been committed by private contractors. The remedies would lie under those laws. To take the State to Court under Article 32 of the Constitution, as the PUDR had done, required showing that some fundamental right of the labourers was at stake.8

The Court swiftly disposed of the first objection. These were the early days of the PIL era, but it had already been established that where people whose rights were being violated lacked the means or the ability to seek legal redress, others could bring their case to Court on their behalf, and in ‘the public interest’.9 In PUDR v. Union of India, these conditions were clearly fulfilled.10 On the second objection, the Court noted that denying equal pay for equal work not only violated the Equal Remuneration Act, but also Article 14 of the Constitution. Likewise, employing children violated Article 24, and contravening the Contract Labour Act violated Article 21’s right to life (which, after Maneka Gandhi v. Union of India, included a life with dignity).11

That, however, left the non-payment of minimum wages still to be accounted for. Which fundamental right provided a guarantee of a minimum wage? Counter-intuitively, the Court located it within a never-used and almost-forgotten provision of the Constitution: Article 23, which prohibited ‘traffic in human beings and begar and other similar forms of forced labour’. But what did minimum wages have to do with forced labour? Wasn’t forced labour limited to debt-slavery, or inter-generational bonded labour, exacted from people without any payment? That, precisely, was the argument made by the State.12

The Court rejected this argument, noting that it sought ‘to unduly restrict the amplitude of the prohibition against forced labour enacted in Article 23’.13 Why? Because:

It is difficult to imagine that the Constitution makers should have intended to strike only at certain forms of forced labour leaving it open to the socially or economically powerful sections of the community to exploit the poor and weaker sections by resorting to other forms of forced labour.14

In fact:

Could there be any logic or reason in enacting that if a person is forced to give labour or service to another without receiving any remuneration at all it should be regarded as a pernicious practice sufficient to attract the condemnation of Article 23, but if some remuneration is paid for it, then it should be outside the inhibition of that Article? If this were the true interpretation, Article 23 would be reduced to a mere rope of sand, for it would then be the easiest thing in an exploitative society for a person belonging to a socially or economically dominant class to exact labour or service from a person belonging to the deprived and vulnerable section of the community …15

The Court thus began by making a defensive argument, noting that the existence of remuneration was not what changed the character of ‘forced’ labour to free labour. That, however, left the positive case still to be made: how was the word ‘forced’ (and, by extension, words such as ‘compulsion’ and ‘freedom’) to be understood under Article 23? The Court answered thus:

Any factor which deprives a person of a choice of alternatives and compels him to adopt one particular course of action may properly be regarded as ‘force’ and if labour or service is compelled as a result of such ‘force’, it would be ‘forced labour’.16

While a tautology in some sense, this formulation is surely too broad. The phrase ‘any factor’ makes no distinction between factors that are caused by human action, ‘natural’ factors that are within the domain of human power to overcome, and factors that are neither caused by human beings, nor are subject to their control. While we may have a philosophical debate about the ‘true’ meaning of force and freedom, a constitutional provision that is unable to draw the distinctions outlined above would be meaningless. Perhaps aware of this, the Court went on to clarify its position:

Where a person is suffering from hunger or starvation … where utter grinding poverty has broken his back and reduced him to a state of helplessness and despair and where no other employment is available to alleviate the rigour of his poverty, he would have no choice but to accept any work that comes his way, even if the remuneration offered to him is less than the minimum wage … And in doing so he would be acting not as a free agent with a choice between alternatives but under the compulsion of economic circumstances and the labour or service provided by him would be clearly forced labour … it is not unoften that in capitalist society economic circumstance exert much greater pressure on an individual in driving him to a particular course of action than physical compulsion or force of legislative provision. The word ‘force’ must therefore be constructed to include not only physical or legal force but also force arising from the compulsion of economic circumstance which leaves no choice of alternatives to a person in want and compels him to provide labour or service even though the remuneration received for it is less than the minimum wage of course.17

There is, however, an important internal shift within this formulation. While the Court began by pointing out the absence of choice available to a person suffering from hunger or starvation, it progressed towards classifying this as the ‘compulsion of economic circumstances’. It then clarified that it was a problem arising in, and out of, ‘capitalist society’ (where economic circumstances would be driven by the requirements of a functioning market).18 Or, in other words, the ‘force’ exerted by economic circumstances acquires normative salience in the context of a capitalist/market society. Consequently, it is not simply hunger or starvation (or ‘any factor’) that necessitates ‘forced labour’, but the economic arrangements in a capitalist society, where, presumably, the only way to alleviate hunger or starvation is to contract with a far more powerful employer, in a relationship with no bargaining parity, and accept employment at whatever rate the existing market dictates. Until the point at which the rate was below the legislatively prescribed minimum wage, the Court held, it remained ‘forced labour’.19

It is important to understand what the PUDR argument was not about. The Court did not ground the right to minimum wage in some vision of socio-economic rights, positive liberties, or by making the familiar argument that civil and political rights are meaningless without basic material security. Rather, the Court’s argument was purely about the meaning of freedom, in its classical sense. To be ‘forced’ was not simply to have a gun put to your head (physical force), or to be threatened with legal sanctions (legal force). The economic arrangements of society equally exercised ‘force’ upon an individual, forming, shaping, and constraining the range of options open to her. As the Court began its discussion by noting:

The reason for enacting this provision in the chapter on fundamental rights is to be found in the socio-economic condition of the people at the time when the Constitution came to be enacted. The Constitution makers, when they set out to frame the Constitution, found that they had the enormous task before them of changing the socio-economic structure of the country … with a view to reaching social and economic justice to the common man.20

The specific shape this guarantee took was that of a right to a minimum wage.

Was there any warrant for this (somewhat left-field) understanding of force and freedom? Was the Court’s attribution of freedom (and its absence) to society’s economic arrangements—and, consequently, its articulation of freedom as freedom from the compulsion of economic circumstances—justified by the text, structure, history, and philosophy of the Indian Constitution? I will argue that it was; but before that I will trace the conflicting genealogies of the word ‘freedom’ and ground PUDR’s articulation within a rich intellectual tradition that was also the tradition that formed and influenced the drafting of Article 23.

II. Three Views on the Meaning of Freedom

Let us begin with our unreflective linguistic intuitions about the word ‘freedom’. If someone has imprisoned me, we could say with perfect propriety that my freedom of movement has been curtailed.21 On the other hand, human physiology dictates that I cannot fly unaided. Yet, we do not normally say, ‘My freedom to fly has been restricted,’ or ‘I am not free to fly’. It would sound more correct to say, ‘I am unable to fly unaided’. In our ordinary language we draw a distinction between inability and unfreedom.22

The philosopher David Miller articulates this intuition by observing that ‘when we describe a person as unfree to do something we imply that an obstacle exists which stands in need of justification, and we are in effect calling on the human race collectively to vindicate its behaviour in permitting the obstacle to exist’.23 In other words, while we can all agree to define freedom in terms of the absence of an obstacle (or constraint),24 that is only the beginning of the story. The key issue is how we understand the idea of ‘constraint’ (or, in our context, the idea of ‘force’), and ‘why certain kinds of constraint play a central role in debates about freedom, and other seemingly no less significant kinds of constraint do not’.25

A. Freedom and Non-Interference

According to a dominant view (that is broadly labelled the ‘liberal view of freedom’),26 I am ‘unfree’ to the extent that an identifiable individual, or group of individuals, intentionally interferes in what I could otherwise do. What matters, therefore, is not the range of possibilities that are actually open to me, but only the intentional actions of others that limit those possibilities. While this understanding of freedom in terms of intentional interference has a long lineage,27 Isaiah Berlin provided its most popular articulation in a famous essay titled ‘Two Concepts of Liberty’. Berlin wrote:

If I say that I am unable to jump more than ten feet in the air or cannot read because I am blind, or cannot understand the darker pages of Hegel, it would be eccentric to say that I am to that degree enslaved or coerced. Coercion implies the deliberate interference of other human beings within the area in which I could otherwise act … Mere incapacity to attain a goal is not lack of political freedom.28

Therefore, in Berlin’s view, our intuitive linguistic distinction between ‘unfreedom’ and ‘inability’ maps onto the distinction between intentional interference and all other manner of obstacles. Berlin’s argument was taken forward in the economic realm by Friedrich Hayek, who defined freedom as the absence of coercion, and coercion, in turn, as being subject to the ‘arbitrary will of another’.29 Like Berlin, therefore, Hayek insisted that freedom is not concerned with ‘the range of physical possibilities from which a person can choose at a given moment of time’30, but whether ‘somebody else [has] power so to manipulate the conditions as to make [her] act according to that person’s will’.31 In almost direct contradiction to the point of view expressed by the Court in PUDR, therefore, the logic of Hayek’s argument led him to state that:

Even if the threat of starvation to me and perhaps to my family impels me to accept a distasteful job at a very low wage, even if I am ‘at the mercy’ of the only man willing to employ me, I am not coerced by him or anybody else. So long as the act that has placed me in my predicament is not aimed at making me do or not do specific things … its effect on my freedom is not different from that of any natural calamity—a fire or a flood that destroys my house or an accident that harms my health.32

In Hayek’s view, the market cannot, by definition, be coercive or freedom-infringing, because it is simply an aggregate of numerous individual actions, performed by self-interested actors, none of which are ‘aimed’ at making a particular individual do or refrain from doing anything. Hayek called this ‘spontaneous order’.33PUDR’s articulation of ‘force’ arising from ‘the compulsion of economic circumstances’, on this view, was a category mistake, a confusion of concepts. This form of compulsion was akin to a ‘natural calamity’. To go back to our original example, the (capitalist) economy is like our body structure, which does not allow us to fly unaided—a natural, given, background circumstance which might determine what we are or are not capable of doing, or the range of options open to us, but which cannot be understood as a constraint upon freedom.

This does not, of course, mean that the individual under ‘threat of starvation’ is placed in a position equal to the ‘only man willing to employ [him]’. Both Berlin and later the philosopher John Rawls conceded that. However, the difference, they argued, is not that the former is less free than the latter, but that the two individuals relate to their freedom differently. For Berlin, material deprivation might render freedom meaningless, but does not take away from its existence:

It is important to discriminate between liberty and the conditions of its exercise. If a man is too poor or too ignorant or too feeble to make use of his legal rights, the liberty that these rights confer upon him is nothing to him, but it is not thereby annihilated.34

Similarly, Rawls drew a distinction between ‘liberty’ and the ‘worth of liberty’, noting that:

The inability to take advantage of one’s rights and opportunities as a result of poverty and ignorance, and a lack of means generally, is sometimes counted among the constraints definitive of liberty. I shall not, however, say this, but rather I shall think of these things as affecting the worth of liberty … the worth of liberty is not the same for everyone. Some have greater authority and wealth, and therefore greater means, to achieve their aims.35

The argument, therefore, can be summed up thus: not every obstacle or constraint is an infringement of my freedom. The key distinction is between intentional obstructions, traceable to an individual or a set of individuals (e.g., my imprisonment), and obstructions that occur as part of the natural, background arrangements within which we exist and act (e.g., my inability to fly because of my body structure, or the economy).36 In some cases, the latter situation might be unjust, and might require State intervention to remedy, but is not a situation of unfreedom.37

B. Freedom, Non-Domination, and Arbitrary Power

For all its intellectual dominance, this understanding of freedom in terms of intentional non-interference has been challenged. Drawing from ancient Greek and Roman articulations of liberty, which were then taken up by English parliamentarians during the civil wars of the seventeenth century,38 scholars in the republican tradition argue that what matters is not freedom from interference, but freedom from dependence,39 or ‘arbitrary power’.40 To take an easy example: a slave might have a benevolent master, who never interferes with anything that he wants to do. For all that, however, the slave remains unfree, because he is in a position of dependence upon the master, and the master retains the power to interfere arbitrarily, even though it may never be used.41 The crucial shift is from understanding freedom as non-interference, to understanding it as non-domination,42 which no longer requires an ‘identifiable act of hindrance’ in order to constitute a condition of unfreedom.43

The republican theory of freedom marks a departure from the liberal view in three distinct ways. First, it seems truer to our intuitions, in not limiting the definition of freedom to the mere absence of ‘force or the coercive threat of it’.44 Second, under the republican theory of freedom, laws might be freedom-reducing, but they might also be freedom-enhancing. If freedom is limited to non-interference, then by definition, every law is a constraint or interference upon freedom, even though it might be justified on other grounds. On an understanding of freedom as non-domination, however, laws that reduce or mitigate states of affairs in which one set of persons can exercise arbitrary power and domination over others (e.g., laws abolishing slavery) are, in themselves, freedom-enhancing.45 This, too, seems truer to our intuitions. And third, most importantly, republicanism understands freedom as social. That is, freedom is not simply limited to an equation between two individuals or groups of individuals (whether A is interfering with B), but concerns questions of ‘institutional design’.46 Social or republican freedom requires a set of legal and institutional arrangements that prevent the possibility of domination and curtail the possibility of the exercise of arbitrary power.47 This, in a nutshell, is the meaning of the popular republican adage: ‘It is possible to be free only in a free State.’48

In many other respects, however, the republican theory has substantial overlap with the understanding of freedom as non-interference. Since it takes the relationship between master and slave49 as its paradigm case, republicanism too insists that domination and arbitrary power must be a function of intent, and traced back to identifiable individuals (or groups). In other words, while republicanism does not insist upon an identifiable act of interference (the mere existence of arbitrary power is enough), it does insist upon an identifiable agent who is vested with power or dominance. Republicanism is committed to maintaining liberalism’s ‘distinction between securing people against the natural effects of chance and incapacity and scarcity and securing them against the things that they may try to do to one another’.50

What is crucial to note about this formulation is the binary that it imposes: between ‘intentional obstruction’ and the ‘natural effects of chance and incapacity and scarcity’. That is, whatever cannot be defined in terms of intentional obstruction (e.g., imprisoning or enslaving me) is to be treated as natural (e.g., my inability to fly), and not, therefore, an infringement of freedom. And consequently, just as Berlin and Rawls distinguished between ‘freedom’ and the ‘worth of freedom’ or my ‘ability to use freedom’, republican theorists draw a distinction between ‘factors that compromise liberty and factors that [merely] condition it’.51

The conflation of the non-intentional (obstructions) and the natural (obstacles) that simply ‘condition’ freedom instead of ‘compromising’ it leads republican theorists to an obvious corollary, which is relevant for our discussion of PUDR: in a market society operating through contractual relationships between people in formally equal positions, an individual is not placed in a position of dependence vis-à-vis another person. Therefore, the question of unfreedom does not arise.52 In a language that strikingly resembles that of Hayek, the republican theorist Philip Pettit argues that:

… the property system or distribution will not be inimical as such to freedom is that, assuming as we have done that it does not license or issue from any form of domination, it will not entail that anyone is in dominating charge of another. The property regime can have the aspect of an environment akin to the natural environment. Like the natural environment, it will certainly affect the range or the ease with which people enjoy their status as undominated agents, and it may warrant complaint on that account, but it will not itself be a source of domination. It will not be a source of domination as far as it is the cumulative, unintended effect of people’s mutual adjustments.53

On this definition, therefore, within the republican definition of freedom as non-domination, ‘market offers are noncoercive’.54 This is because, if a market in capitalist society is a ‘decentralized and largely anonymous mechanism for aggregating information about the economic decisions of an indefinite number of people’,55 as Eric MacGilvray defines it, then ‘the influence I have on you when I make a market offer need be no more inimical to your status as an undominated agent than the influence I have on you in revealing a mistake in your deliberative assumptions’.56 Once again—even on the expanded republican theory of freedom—PUDR’s argument that the ‘compulsion of economic circumstances (in a capitalist society)’ can be freedom-infringing is relegated to a conceptual error.

However, as William Clare Roberts points out, ‘both Hayek’s and Pettit’s claims about the freedom-preserving character of market interactions treat them as one-on-one interactions between buyers and sellers … The question, for them, is whether some identifiable person, either in making me an offer or in considering my offer, is a threat to my freedom.’57 Both the non-interference and the non-domination views of freedom, therefore, are undergirded by this search for the ‘identifiable person’. And because, in the market, both the employer and the employee are formally free to enter into contracts with each other, this search for an identifiable dominating agent is a non-starter. Neither argument would hold, however, if this premise itself was challenged; i.e., if it could be convincingly argued that ‘dependence is no less dependence for the absence of an identifiable individual to be depended on’.58

On some reflection, the premise is, indeed, not quite as obvious as it might appear at first glance. To insist upon an identifiable agent who either interferes or is in a position to exercise arbitrary power in freedom-infringing ways, appears to ignore a crucial insight about the nature of power and domination in modern society, which was most clearly articulated by Foucault. The ‘non-sovereign, socially distributed character of human agency’ entails that power is rarely focused or concentrated in an identifiable centre, but operates through multiple nodes and at various levels: in other words, it is ‘structural’.59 As Sharon Krause argues, therefore, the ‘master-slave dynamic’, that is paradigmatic of the republican theory of freedom as non-domination, seems unable to grasp the form of domination implicit in structures of thought and behaviour such as racism or patriarchy, which create ‘the informal social inequalities that remain outside the reach of non-domination because of their often unintentional character’.60

The examples of racism and patriarchy are important, because they drive a wedge between the republican binary of ‘intentional’ domination (that compromises freedom) and ‘natural’ obstacles (that only condition it). While the loss of liberty caused to Dalits in a casteist society cannot be attributed to any single intentional act or agent, it would be as preposterous to chalk it down to nature, as it is to say that my body structure prevents me from flying. However, once it is accepted that there exists a space between intent and nature it is not at all obvious that that space can be filled only by the impersonal domination of racism or patriarchy. What about, for example, ‘the forms of domination a person might experience in the anonymous labour market?’61

C. Freedom, Institutions, and Structures

Arguments for the space between intent and nature—a space where domination, dependence, and power are constituted by ‘an ensemble of social relations’62—have existed for a long time. In fact, they came on the scene far before the articulation of racism and patriarchy as impersonal systems or structures of dominance. For example, as Arthur Ripstein articulates the ideas of freedom and dependence in Karl Marx’s critique of capitalism:

It is true that no individual stands in a relation of dependence on any other, insofar as the options of all are limited by the market … [but] to have one’s activities entirely shaped by forces that are the result of human practices is to be enslaved, not merely limited in one’s options.63

This articulation, as we can see, takes direct issue with the Hayek-Pettit view that because in a market economy, ‘no worker [is] dependent on any particular employer’,64therefore ‘economic compulsion’ is not an infringement of freedom, but just a narrowing (or limitation) of one’s options in the backdrop of natural economic arrangements or states of affairs. Subjugation, on this counter-view, is not individual, but social; or, in other words, it is ‘personal independence founded on objective dependence’.65 To put it another way, the key shift is from the idea of intent to the idea of design. Recall Miller’s original formulation of unfreedom, which posited ‘an obstacle … which stands in need of justification, and [which] we are in effect calling on the human race collectively to vindicate’.66 This structural formulation of unfreedom argues that impersonal or unintentional constraint might still need to be justified, as long as it is the product of human design, if not simply human intent.

This, in fact, was the precise argument made during a sustained effort to constitutionalize this view of freedom. In the course of the late-nineteenth century, the American labour movement drew upon the US Constitution to argue against the system of economic exchanges that ‘by direct operation of law, or by indirect operation of unwise social arrangements,’67 resulted in exploitation and unfreedom. As Alex Gourevitch articulates the argument (which he calls labour-republicanism),68 these ‘unwise social arrangements’ yielded:

… a form of domination arising from the background structure of property ownership and because the compulsion they [i.e., the labourers] felt did not force them to work for a specific individual. It is not that the ‘structure’ was somehow an ‘agent’, nor that there were no dominating agents. There were, in this case, many dominating agents—all those who defended property distributions that left the majority propertyless. Through human design and institution, workers were left with no reasonable alternative but to sell their labour.69

It is important to stress the point that this argument is not about anthropomorphizing structures and institutions, and vesting them with human agency. Rather, the argument is that these structures are designed and instituted by individuals and, therefore, the moral responsibility for their working lies upon human shoulders (and is not simply an amoral ‘natural’ way of working, like my body structure that prevents me from flying). Or, if one were to use the language of intent, the intent may not be to coerce any specific individual, but to construct a system whose effect is to narrow the range of options available to those subject to its functioning. It is because of this that talking about the ‘compulsion of economic circumstances’ in a capitalist economy, that is based upon individual market exchanges and contracts, albeit between persons of unequal bargaining power, begins to make sense.

The task before the American labour-republicans was to expand the scope of freedom by minimizing the scope of domination and also the power enjoyed (collectively) by employers. This, in turn, was to be achieved through labour regulations and unionization:

A major argument not just for unionization and collective action, but for labor regulations – such as banning payment in script, abolishing convict and child labor, and instituting maximum hours laws – was that they reduced the kinds of terms that employers were able to impose at their own discretion. Although these regulations could not abolish the dependence of the wage-laborer on the employer, they could at least limit the kinds of arbitrary power he could exercise over the terms of contract. More generally, this analysis of the contract helped explain why employers sought dependence. Insofar as structural domination translated into personal domination in the setting of terms, employers enjoyed an arbitrary superiority in the ability to extract concessions from the workers.70

While at its most radical, the argument called for abolishing the system of wage-labour altogether (labelling it ‘wage-slavery’),71 in its more moderate form (as we see above), it made the impeccably republican argument about constraining and curtailing domination and arbitrary power through laws. Perhaps most crucially, however, American labour republicans consciously grounded their argument in the Thirteenth Amendment to the US Constitution,72 which provided that:

Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.73

The key phrase here is ‘involuntary servitude’, in particular the word ‘involuntary’. Like ‘forced’, it is the word ‘involuntary’ that creates the bridge between ideas of freedom on the one hand and the manner in which economic arrangements constrain options on the other.

While this interpretation of the US Constitution was strenuously opposed—notably by invoking the ‘natural and necessary laws’ of market economics74—and, ultimately, rejected by the US courts,75 as we have seen, it found fertile ground in PUDR v. Union of India. Here, for the first time in Indian constitutional history, the Court drew a clear link between ‘the compulsion of economic circumstances’ and the constitutional guarantee of freedom expressed through the prohibition of ‘forced labour’.76

D. Conclusion: A Moral Issue

… water is said to descend freely, or to have liberty to descend by the channel of the river, because there is no impediment that way, but not across, because the banks are impediments. And though the water cannot ascend, yet men never say it wants the liberty to ascend, but the faculty or power, because the impediment is in the nature of the water, and intrinsical.

Thomas Hobbes

We have discussed three different views about the meaning of ‘freedom’, ‘constraint’, and ‘force’, along with the meanings of a constellation of associated words such as ‘ability’, ‘capacity’, ‘power’, ‘dependence’, ‘domination’ and ‘servitude’. Over time, these views have attracted their defenders as well as their detractors. In PUDR, the Supreme Court nailed its colours to the mast of the third view, what we have called labour-republicanism. The question is whether it was correct to do so. Yet before that, we must answer a more basic question: how do we judge whether it was correct to do so?

Let us go back for a moment to our initial example: the distinction between being imprisoned and being unable to fly. Let us complicate the situation somewhat. Imagine a world in which genetic modification is commonplace, and something that people regularly undergo in order to fly unaided. Suppose I am a political dissident and, as punishment, the government bars me from undergoing genetic modification. In this situation, I might be justified in saying, ‘I am not free to fly,’ rather than merely, ‘I am not capable of flying.’ A further twist: genetic modification is on the cusp of being perfected, and would be perfected with a little more investment, but the government refuses to accord it priority in its science budget, choosing to spend on space travel instead. Have I been deprived of my freedom to fly, or do I remain incapable of flying?

Futuristic and far-fetched as they may sound, such examples help us to see that even the seemingly clear-cut division between the ‘intentional’ and the ‘natural’ is not simply a neutral description of the world—as Thomas Hobbes’ illustration about the flow of water would have us believe—but a matter of judgement.77 As MacCallum admits:

… if one is concerned with social, political, and economic policies, and with how these policies can remove or increase human misery, it is quite irrelevant whether difficulties in the way of the policies are or are not due to arrangements made by human beings. The only question is whether the difficulties can be removed by human arrangements, and at what cost.78

While the example of flying may not directly speak to the question of freedom, it is easy to imagine other, non-futuristic examples that do. For example, does the government’s failure to invest in disability-mitigating technologies impinge upon disabled persons’ ‘freedom of movement’? The answer would depend upon what we think is the ‘normal baseline’—a world that disabled people must take as they find, or a world that must be consciously designed to facilitate the needs of disabled people. And that, in turn, depends upon our sense of moral commitment. As Benn and Weinstein discuss in a famous example:

… a man who lacks the physical means—whether muscular strength or ropes—to climb a cliff need not be unfree but only unable to climb it, though one way of depriving a man of his freedom to climb it is to take away his ropes.79

In other words, the distinction between being unfree and lacking the ability (or capacity) to use one’s freedom is, again, not always simple or clear-cut. If I forcibly take away your ropes from you, then I am depriving you of your freedom to climb the cliff. But what if I was standing by with ropes in my hand and refused to give them to you (just like I could design cities to facilitate access for disabled people but choose not to)? Would I then be depriving you of your freedom? The answer, clearly, would turn not on taking apart the word ‘freedom’ semantically, but on the question of what my moral obligations to you are.

This leads us to an important insight: there is no a priori argument that will help us decide between the three (or more) theories of freedom discussed above, and no a priori argument that will help us draw clear lines between ‘intention’, ‘design’, and the ‘natural world’. The question, rather, is inescapably moral. Our assumptions about what constitutes the ‘natural order of things’; the background conditions that merely structure freedom instead of compromising it; our choice of seeing force and freedom through the prism of intentionality or the prism of design; and, indeed, how we understand intention and design are all moral judgements.

So, Benn and Weinstein are correct when they observe that:

… conditions formerly accepted as necessary may be called progressively into question; the frustrations to which they give rise come to be seen not merely as natural limitations on what is possible, but as restrictions on freedom … the conditions of the market and the rights of property that governed the workers’ bargaining power were generally taken to be no more alterable than the weather, the laws of supply and demand no more restrictive of freedom than the laws of gravity. The worker was free in negotiating with his employer because, in terms of all conceivably controllable conditions, there was no restriction on his ability and opportunity to make the best possible bargain. Trade unionism and socialist economic theory combined to break down these presuppositions. The workers came to protest not merely against low wages or inequality, but against economic unfreedom to do and enjoy many things they now saw as denied to them because the employing class was either unwilling or unable to change economic conditions that were none the less capable of change.80

Now, if this debate was being conducted in the abstract, its resolution would depend upon which theory, ultimately, seemed truest to our reflective moral commitments. Different persons would justifiably give different answers. And even if we accepted some of the premises of republicanism, it would also depend on what economic arrangement we think would, at the end of the day, advance freedom the most: a market republican would argue, for example, that even on republican terms, a market/capitalist society, compared to all others, represents the state of affairs that minimizes domination and dependence.

In the context of PUDR, however, the matter must be decided not by advancing the most persuasive moral or economic theory, but by excavating what constitutional morality would have to say about this question. In other words, the correctness of PUDR depends upon which theory of freedom is more consistent with the constitutional text, structure, and history. And to answer this, we must investigate how the Constitution envisions the relationship between freedom and economic structure.

Does the Constitution view the market-oriented economic structure and economic arrangements as part of the ‘natural background’, and its social relations as ‘natural relations’,81 simply conditioning and structuring freedom rather than compromising it (in our original, uncomplicated example, akin to my body structure, or to the weather)? Or does the Constitution understand economic arrangements to be the product of human design, and in a morally salient way, so that the constraints they impose are to be treated as constraints on freedom, and overcome through the fashioning of constitutional remedies?82 The text of Article 23 does not answer the question. Something more is needed.

III. Economic Structure and the Transformative Constitution

In this section, I argue that the Indian Constitution did not treat economic structure as part of the background, natural environment, which only conditioned the exercise of fundamental rights instead of compromising them. Rather, the founding philosophy of the Constitution understood economic arrangements (especially in the context of a capitalist economy) as potential infringements upon freedom and, consistent with labour-republicanism, understood State power as one method of protecting freedom from the market.

However, the story does not end here. While the Constitution recognized that economic arrangements and employers, leveraging economic arrangements, could exercise ‘force’ and ‘coercion’ over individuals, the primary task of overhauling the economic structure to nullify market coercion entirely was not left to the Constitution, but to Parliament, guided by the Directive Principles of State Policy. The Constitution’s task was a more modest one—not to overhaul, but only to mitigate the harm caused by the market economy to freedom. Articles 23 and 24, within the rubric of the ‘right against exploitation’, were the constitutional shields for protecting freedom, and the importance of PUDR lay in recognizing and giving life to the guarantee of Article 23.

A. The Framing of Article 23

We see the first indications of this philosophy in the Karachi Resolution, discussed above. This document contained Clause 4, a predecessor clause of Article 23, which stated that ‘labour [is] to be freed from serfdom or conditions bordering on serfdom’.83 The structure of this clause is similar to Article 23, with ‘serfdom’ playing the role of begar, and ‘conditions bordering on serfdom’ playing the role of ‘other similar forms of forced labour’. ‘Serfdom’, a word borrowed from the conventions of the International Labour Organization,84 was, of course, at the heart of the republican conception of freedom, which located unfreedom in the idea of ‘servitude’. Right from the beginning, therefore, the constitutional understanding of freedom had a republican slant, going beyond the simple understanding of freedom as non-interference.

While ‘serfdom’ itself remained a narrow word with a defined range of meaning, it is also important to note that this clause was nested within a much broader and more radical set of guarantees. Just before Clause 4 were guarantees of ‘[a] living wage for industrial workers, limited hours of labour, healthy conditions of work, protection against the economic consequences of old age, sickness, and unemployment’,85 and following it immediately was, ‘[the] protection of women workers, and specially adequate provisions for leave during maternity period’.86 Together, these clauses made up ‘Labour’s Constitution of Freedom’,87 and would have required fundamental structural changes to implement. Crucially, these clauses were further nested within a set of classic civil and political rights, bookended on one side by freedom of speech and the press,88 equal protection of laws,89 and religious neutrality,90 and, on the other, by adult suffrage.91 From the perspective of liberty, therefore, the Karachi Resolution drew no ironclad distinction between civil/political rights and labour rights.

In fact, the Preamble to the Resolution categorically stated,‘This Congress is of the opinion that in order to end the exploitation of the masses, political freedom must include real economic freedom of the starving millions.’92 While the use of the word ‘exploitation’ creates the bridge between the 1931 Resolution and Articles 23/24 of the Constitution, the use of the word ‘include’ to define the relationship between ‘political freedom’ and ‘economic freedom’ suggests that the two were not treated as separate but, rather, economic freedom was viewed as being a part of (classic) political freedom. The 1931 Resolution’s Labour Code, then, was not about providing material benefits or socio-economic rights, but fundamentally about the idea of freedom. Indeed, the Preamble’s stress on real economic freedom recalls the American labour republicans’ insistence on effective freedom, which ‘encompassed the ability not only to influence the conditions of working life, but to do so consciously, in combination with one’s co-workers, using forms of action that yield immediate, unambiguous evidence of personal and collective potency … [and]was embedded in narratives of slavery, emancipation, and freedom.’93

This vision was carried forward into the Constitution-making process. For example, K.T. Shah, one of the few members of the Constituent Assembly who proposed a comprehensive model fundamental rights code, made explicit mention of Franklin Roosevelt’s Second Bill of Rights and its focus on ‘freedom from necessity’. In fact, in Shah’s draft Bill of Rights, a guarantee of a minimum wage and the prohibition of forced labour were part of a single, compendious provision, viz., Article 40.94

Most tellingly, however, it was Ambedkar who provided the intellectual foundation for the relationship between constitutional liberty and economic structure. After proposing a draft fundamental rights code that included a prohibition upon ‘forced labour or … involuntary servitude’,95 in his accompanying notes Ambedkar made an impeccably labour-republican argument that deserves to be quoted in full:

… what is the purpose of prescribing by law the shape and form of the economic structure of society? The purpose is to protect the liberty of the individual from invasion by other individuals which is the object of enacting fundamental rights. The connection between individual liberty and the shape and form of the economic structure of society may not be apparent to everyone. Nonetheless, the connection between the two is real. It will be apparent if the following considerations are borne in mind.

Political democracy rests on four premises which may be set out in the following terms:

The individual is an end in himself.

That the individual has certain inalienable rights which must be guaranteed to him by the Constitution.

That the individual shall not be required to relinquish any of his constitutional rights as a condition precedent to the receipt of a privilege.

That the State shall not delegate powers to private persons to govern others.

Anyone who studies the working of the system of social economy based on private enterprise and pursuit of personal gain will realize how it undermines, if it does not actually violate, the last two premises on which democracy rests. How many have to relinquish their constitutional rights in order to gain their living? How many have to subject themselves to be governed by private employers?96

According to Ambedkar, the market economy, based on ‘private enterprise and pursuit of personal gain’, created a situation where ‘private employers’ had the power to violate the liberty of the individual.97 The task of constitutional law was to regulate the ‘shape and form of the economic structure of society’ in order to protect individual liberty. In this way, Ambedkar linked individual liberty and economic structure through the mode of constitutional law.

In what manner was individual liberty under threat by economic structure? Ambedkar went on to elaborate:

Constitutional lawyers assume that the enactment of fundamental rights is enough to safeguard their liberty and that nothing more is called for. They argue that where the State refrains from intervention in private affairs—economic and the social—the residue is liberty. What is necessary is to make the residue as large as possible and State intervention as small as possible. It is true that where the State refrains from intervention what remains is liberty. But this does not dispose of the matter. One more question remains to be answered. To whom and for whom is this liberty? Obviously, this liberty is liberty to landlords to increase rents, for capitalists to increase hours of work and reduce rate of wages. This must be so. It cannot be otherwise. For in an economic system employing armies of workers, producing goods en masse at regular intervals someone must make rules so that workers will work and the wheels of industry run on. If the State does not do it the private employer will … In other words what is called liberty from the control of the State is another name for the dictatorship of the private employer.

How to prevent such a thing happening? How to protect the unemployed as well as the employed from being cheated out of their fundamental rights to life, liberty, and pursuit of happiness? The useful remedy adopted by democratic countries is to limit the power of Government to impose arbitrary restraints in political domain and to invoke the ordinary power of the legislature to restrain the more powerful individual from imposing arbitrary restraints on the less powerful in the economic field. The inadequacy nay the futility of the plan has been well-established … [this] plan follows quite a different method. It seeks to limit not only the power of Government to impose arbitrary restraints but also of the more powerful individuals or to be more precise to eliminate the possibility of the more powerful having the power to impose arbitrary restraints on the less powerful by withdrawing from the control he has over the economic life of the people. There cannot be the slightest doubt that of the two remedies against the invasion by the more powerful of the rights and liberties of the less powerful the one contained in the proposal is undoubtedly more effective. Considered in the light of these observations the proposal is essentially a proposal for safeguarding the liberty of the individual.98

Ambedkar’s argument speaks for itself, and needs no explanation. It would be worthwhile, however, to restate it within the framework developed above. Ambedkar was providing a direct riposte to the theory of freedom as non-interference and the absence of intentional coercion, by making the point that in a market economy, employers’ power to set rules vested in them the ‘control … over the economic life of the people’. Following republican thought, it was the existence of this control, and not any overt act of interference, that constituted the threat to freedom. Where Ambedkar departed from traditional republican thought and embraced labour republicanism was in his insistence that ‘arbitrary power’ need not be exercised intentionally, but was simply a function of existing economic arrangements.

It is of particular importance that throughout the argument, Ambedkar consistently used the language of liberty, and repeatedly stated that the Constitution existed to protect individual liberty by regulating the unequal relations of power that existed between employers and employees in a market economy. Moreover, Ambedkar was acutely conscious that his argument marked a departure from traditional ways of thinking about liberty and freedom in not treating economic structure as part of the natural background that only conditioned freedom. In fact, he specifically acknowledged this:

The proposal marks a departure from the existing constitutions whose aim is merely to prescribe the form of the political structure of society leaving the economic structure untouched. The result is that the political structure is completely set at nought by the forces which emerge from the economic structure which is at variance with the political structure … the soul of democracy is the doctrine of one man, one value. Unfortunately, democracy has attempted to give effect to this doctrine only so far as the political structure is concerned by adopting the rule of one man one vote which is supposed to translate into fact the doctrine of one man one value. It has left the economic structure to take the shape given to it by those who are in a position to mould it.99

Admittedly, Ambedkar’s draft notes were written in the context of incorporating State socialism into the Constitution, a position that was not accepted by the Constituent Assembly, and from which Ambedkar himself subsequently resiled.100 However, as I shall show, the vision of freedom, and the link between freedom and the economic structure, remained an underlying foundation of the Constitution as it emerged in its final form, and found expression in what eventually became Article 23.

Indications of this emerge from the Fundamental Rights Sub-Committee’s first set of discussions on the draft fundamental rights, where it was proposed that ‘every form of slavery or traffic in human beings is abolished and contravention of this prohibition shall be an offence’.101 After some debate, it was decided to incorporate the US Constitution’s prohibition on involuntary servitude102 into the clause. Ultimately, in the Sub-Committee’s Draft Report, the redrafted Clause 15 now prohibited ‘slavery, traffic in human beings, the form of forced labour known as begar, any form of involuntary servitude except as a punishment for crime …’103

While the draft clause borrowed from the US Constitution, there was a crucial difference. The Thirteenth Amendment to the US Constitution provided that ‘neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States’.104 The US Courts had interpreted this provision narrowly, restricting its scope to actual slavery, or to relationships possessing the badges or incidents of slavery, such as the peonage system.105 But despite having this model before them, and expressly borrowing the term ‘involuntary servitude’, the Sub-Committee chose to preface it with the words ‘any form …’—words absent from the Thirteenth Amendment. Combined with the words ‘every form’ in its previous iteration, we can clearly see the conscious intention of the drafters not to restrict the operation of the draft clause only to relationships that bore a formal resemblance to slavery and begar.

The Fundamental Rights Sub-Committee finally split up Draft Article 15 into two parts, the first prohibiting trafficking in human beings, and the second retaining the broad preface to begar and prohibiting ‘forced labour in any form including begar, and involuntary servitude’. When this clause came up for debate in the Constituent Assembly on 1 May 1947, K.M. Munshi proposed redrafting it to read: ‘Traffic in human beings and begar and other similar forms of forced labour are prohibited, and any contravention of this prohibition shall be an offence.’106 (This is—in relevant part—the language of the final constitutional guarantee, as it stands today.) Importantly, however, Munshi also provided the rationale for this restructuring. It was not to curtail the scope of the provision by replacing ‘any form’ with ‘similar forms’, but rather, it was simply ‘to deal in one sentence with both subjects’,107 and do away with a specific exception for military service that was present at the time. Munshi then went on to note:

The object of this is that if there is any sort of forced labour like begar, it will be prohibited. Traffic in human beings will be prohibited. But the other forms of labour e.g., labour, for educational purposes or for any other purpose of public service, will be regulated by legislation.108

Munshi’s explanation is crucial, because it has a direct bearing on the debate in PUDR v. Union of India. In PUDR, the State had argued that the phrase ‘similar forms’ after begar qualified ‘forced labour’, and indicated that only those relationships which, like begar, resulted in the extraction of work without compensation could amount to ‘forced labour’. The Court rejected this argument, noting that the ‘similarity’ was not based on the payment of compensation, but on the element of ‘force’. Here, Munshi was making it clear that the purpose of ‘similar forms’ was to distinguish unjustified forced labour (exemplified by begar) from labour that was compelled (and therefore, in the descriptive sense, forced), but was justified (by virtue of being for educational purposes, or public service). Consequently, Munshi was effectively arguing that the word ‘forced’ in the Draft Article was normative in character. It retained its wide amplitude (as provided for in earlier drafts, which used the phrases ‘any form’ and ‘every form’), but by adding the word ‘similar’ it would be ensured that compelled labour that could be justified under a larger public purpose would escape the prohibition of the section.

Munshi’s proposed amendment was accepted by Ambedkar, who promptly responded that ‘I have no objection to the redrafting of subclause (a) and (b) in order that they may run in a compact manner’,109 thus making it doubly clear that the substitution of ‘any form’ with ‘similar forms’ was not intended to lop off the width of the term ‘forced labour’. The debate that then followed focused on the merits of retaining a specific exception for military service, where, arguing against Munshi, Ambedkar insisted that a specific exception be retained, otherwise ‘it is perfectly possible for anybody to argue that even compulsory military service is begar’.110

The fact that Ambedkar deemed a specific exception necessary further strengthens the argument about the width of the term ‘forced labour’: there would be no need of carving out specific exceptions if the main clause was itself to be interpreted narrowly. After all, as P.K. Sen specifically pointed out, the word ‘similar’ ‘is a vague word’,111 incapable of possessing specific boundaries. In fact, that the breadth of the core clause was settled was made most clear by Damodar Swarup Seth’s attempt, in the December 1948 Debates regarding the Draft Constitution, to bring back the phrase ‘servitude and slavery in all forms’112 into the clause, and Ambedkar’s rejection of it on the basis that it was ‘unnecessary’113 (i.e., that the Article already had a sweep wide enough to include ‘all forms’).

In addition, there were two important events that are relevant for our argument. The first was a proposal that, as part of its prohibition of human trafficking, the draft Article also prohibit prostitution. This proposal, vigorously argued for by several members, was voted down by the Assembly, with Renuka Ray protesting against the dual standards of morality that existed for men and women.114 This suggests that Article 23 draws a clear distinction between exploitation and bare ‘public immorality’.

Secondly, the meaning and purpose of Article 23 (Draft Article 11) was articulated by many members of the Assembly in clear and lucid terms. Perhaps the most eloquent among them was Dakshayani Velayudhan, the only Dalit woman in the Assembly, who pointed out that:

… even nowadays we find traffic in human beings in some parts of India and this clause will have a great effect on the underdogs of this land who will have a voice when India gets her independence. This clause will bring about an economic revolution in the fascist social structure existing in India. All the disabilities of the underdogs of this land are mainly due to the economic backwardness of the unfortunate brethren of the neglected community … Even if there is not the system of ‘begar’ in other parts of India, almost a similar sort of compulsion exists throughout India and the majority of the people are subjected to exploitation economical and in all sorts of ways. The underdogs of this land are deprived of the facilities that make life happy … so, this clause when it comes into existence will give great relief to a great number of people who are subjected to economic exploitation.115

What stands out in this remarkable speech is that, just like Ambedkar, Dakshayani Velayudhan drew a clear link between economic structure, exploitation, and freedom. In particular, she noted that, while the paradigm case of begar was work without remuneration, ‘a similar sort of compulsion’ existed, marked by ‘exploitation economical and in all sorts of ways’. For Velayudhan, therefore—like it had been for Ambedkar, K.T. Shah and K.M. Munshi, and like it would be for the PUDR Court in 1982—the point of placing begar front and centre in Article 23 was not its elements of physical force or absence of compensation, but that it was the paradigm case of exploitation. And when the prevention of exploitation became the heart of Article 23, the interpretation of force and freedom as inextricably linked with economic structure became inevitable.

The debates in the Constituent Assembly, therefore, reveal two crucial points. The first is that Article 23(1) was drafted in broad terms, intending to outlaw all forms of forced labour, and specifically those that were similar to begar in their exploitative capacity. Secondly, this exploitation was a function not merely of physical or legal force, but of the economic structure of society, which had a direct relationship with individual freedom. This was affirmed by members of the Constituent Assembly even after Ambedkar had abandoned his initial plan to incorporate State socialism into the Constitution.116 In fact, they used Ambedkar’s own language from his initial Notes on Fundamental Rights, that the Constitution was committed to the principles of economic democracy and ‘one man, one value’.117 As we have seen above, the chosen vehicle of the one-man-one-value principle was Article 23, and the prohibition of forced labour. So, while the Constitution did not, ultimately, impose an economic theory, it did impose a ‘social vision’118—a vision in which economic arrangements were not part of the natural order of things, but had to be measured and judged according to their impact on freedom.

B. The Departure from International Conventions

The amplitude of Article 23 can also be deduced from the fact that, while it was inspired by international conventions, it departed in important respects from the language used by them. The first of these documents was the League of Nations’ 1926 Slavery Convention (contemporaneous with the Indian debates on the subject), which aimed to prohibit the institution of slavery and the slave trade. The 1926 Convention specifically noted the continuum between slavery and forced labour, observing that ‘it is necessary to prevent forced labour from developing into conditions analogous to slavery’.119 While the phrase ‘conditions analogous to slavery’ is reminiscent of ‘other similar forms of forced labour’, the 1926 Convention was, nonetheless, clear that ‘slavery is the status or condition of a person over whom any or all of the powers attaching to the right of ownership are exercised’.120 The core of the Convention, therefore, was not actual exploitation, but legal control (right of ownership). As we can see, therefore, the Convention treated forced labour as existing within and on the fringes of the master-slave paradigm,121 in line with republican thought.

Four years later, in 1930, the International Labour Organization passed a separate convention dealing specifically with forced labour, where, unlike the Indian Constitution, it defined the term thus: ‘all work or service which is exacted from any person under the menace of any penalty and for which the said person has not offered himself voluntarily’.122 One can see here glimpses of the freedom-as-non-interference view, where to ‘be forced’ assumes the existence of a specific penalty or threat of it.

Both the 1926 and 1930 conventions were referred to and clarified in the Economic and Social Council’s ‘Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery’. While the Supplementary Convention came into force after the passage of the Indian Constitution, it is relevant because it lay on a continuum with the 1926 and 1930 conventions, and added two further prohibitions that were viewed to be ‘institutions or practices similar to slavery’: debt-bondage (close to begar) and serfdom. Serfdom was defined as ‘the condition or status of a tenant who is by law, custom or agreement bound to live and labour on land belonging to another person and to render some determinate service to such other person, whether for reward or not, and is not free to change his status’.123

The upshot of these international instruments is that while they used phrases such as ‘voluntarily’ and ‘not free’, which are consistent with the labour-republican argument that we have advanced above, these words were used in addition to, and not as substitutes for, the requirement of legal subjection.124 Again, following republican thought, ‘forced labour’ within the international framework was expressed in the language of slavery, servitude, and serfdom. It is here that the Indian Constitution’s conscious departure from this framework assumes relevance. The 1931 Resolution did use the phrase ‘serfdom or conditions bordering on serfdom’, and the Fundamental Rights Sub-Committee experimented with including the word ‘servitude’, before abandoning that as well. But the paradigm that the framers finally chose was neither slavery nor serfdom, but the uniquely Indian problem of begar. It was begar that anchored Article 23(1), necessitating an autonomous interpretation, independent of the intellectual baggage carried by words such as ‘slavery’ and ‘serfdom’.

The autonomous character of Article 23 is more sharply visible when we compare it to similar provisions in other constitutions. Forced labour has been a vexing problem for postcolonial nations in particular. For example, the Constitutions of Malaysia,125 Kenya,126 Botswana,127 Uganda,128 and Lesotho,129 among many others, all have provisions outlawing it, and which have been interpreted by the courts. Notably, all these provisions are framed within the slavery/servitude paradigm, i.e., the prohibition of forced labour occurs as an adjunct to the prohibition of slavery and servitude.130 The Indian Constitution’s departure from this classic republican framework and its nod towards labour-republicanism in the Constituent Assembly Debates provide a powerful argument in defence of PUDR’s interpretation of ‘forced labour’, and of ‘other similar forms’, under Article 23.

C. The Directive Principles of State Policy and Constitutional Structure

We have seen that the bulk of ‘Labour’s Constitution of Freedom’ from the 1931 Karachi Resolution ended up in the unenforceable Part IV of the Constitution, as Directive Principles of State Policy. Part IV contains the right to work, guarantees of equal pay for equal work, a social security net, a living wage, and industrial democracy and participation for workers (inserted later). While no law can be invalidated for not conforming to the DPSPs, this does not, as discussed in Chapter 3, make them irrelevant to constitutional interpretation.

The DPSPs are best understood as structuring principles, which help us to interpret and clarify the scope of the Fundamental Rights chapter. In other words, all other things being equal, out of two or more possible interpretations of a fundamental right, the one that advances the values set out in Part IV is to be preferred. As we have argued above, while the text of Article 23 is almost Delphic in its austerity, there is enough historical evidence to make a strong case for interpreting it in line with the labour-republican view of freedom. Reading it in the context of Part IV of the Constitution (which clearly envisages a transformation of the economic structure) further strengthens the interpretation of the word ‘freedom’ that I have advanced above.

Evidence that supports the argument can be found in Part III as well. Recall that Articles 23 and 24 are two of the few fundamental rights that regulate not only the relationship between individual and State, but also apply horizontally, i.e., between private parties. The other two horizontal fundamental rights in the Constitution are found in Articles 15(2) and 17, which we have discussed in the previous two chapters. Like Article 23, Articles 15(2) and 17 prohibit specific acts of denial of access, or of untouchability.

However, it is crucial to note that the reason they do so is not because of what the act, taken in isolation, does. After all, I should be free to refuse to touch whom I want, and decide for myself who I do business with. Consequently, what is prohibited is not the act itself, but what it signifies; and what it signifies is a social practice of exclusion and denial—the practice of religion and caste-based social and economic boycotts (Article 15[2]), and the practice of subordination through social doctrines of purity and pollution, expressed through untouchability (Article 17).

What Articles 15(2) and 17 challenge, therefore, is impersonal domination, i.e., institutions, which are the result of human design, but which cannot be pinned onto a specific human act or omission.131 Our reading of Article 23(1) binds the Constitution’s horizontal rights into a single, unified moral conviction: the conviction that freedom and equality are threatened not merely by the State, but by the exercise of power and domination through non-State structures, and that the task of the Constitution is to expand constitutional values by curtailing this power. Together, these three articles represent the constitutional ideal of fraternity: that is, an ideal that aims at the elimination of hierarchies and relations of power in social and economic relations, so that liberty and equality exist not only in terms of State action or inaction, but as constituent elements of everyday social and economic life.

In fact, soon after PUDR, the Andhra Pradesh High Court grasped this fundamental insight when, in Poola Bhaskar Vijaykumar v. State of AP, it noted:

Article 17 which abolishes untouchability is not in the main a limitation on the power of the State power as an admonition to the society. So is Article 23 … thus understood Art. 23 should be held to be more a prohibition directed against the social practices of one member of the society against another rather than a prohibition against the State.132

What is important is how the High Court characterizes Articles 23 and 17. The agent that these Articles are directed against is the private individual (naturally), but the act that they seek to protect from is a ‘social practice’. In other words, the source of domination is the social practice (or the social order), and it is carried out by private individuals. Indeed, this, precisely, is the argument of labour-republicanism, which Ambedkar expressed in such detail in his Notes on Fundamental Rights. The social and economic institutions of a market economy create an asymmetry of power between employers and employees, putting them in positions of dominance and dependence, respectively, and threatening the freedom of the latter.

One last point: the Supreme Court has defined ‘minimum wage’, broadly, as an evolving concept that must include, at the very least, enough for subsistence and basic social needs, such as education and healthcare.133 Notably, the directive principles go further, and require the State to move towards securing a living wage—pegged at a degree higher than the minimum wage, and broadly defined as the normal needs of a human being in a civilized community including a fair and average level of comfort.134 Historically, it was the concept of a living wage that the older constitutional documents, including the 1931 Resolution, highlighted. And indeed, all our arguments about force, freedom, and the coercive character of markets in the context of interpreting Article 23 apply equally to ‘reading in’ a constitutional right to a living wage. PUDR did not address the question, because it was dealing specifically with a case involving non-compliance with minimum wage provisions. However, there is no reason future courts need be constrained by the limits of PUDR.

Needless to say, the actual fixing of a minimum or living wage is a task beyond the competence of the courts. If the logic of PUDR were to be extended, therefore, the primary obligation would lie upon the State to affirmatively determine the actual wage. The State’s obligation would flow from the Constitution, and therefore apply to every form of employment (including domestic work), instead of being limited by the contours of the Minimum Wages Act (or any other statute that the Parliament may choose to enact). The Court’s task would be to ensure that the State is complying with the obligation, and in accordance with the manner in which PUDR interpreted Article 23.135

IV. Conclusion: The Roads Not (Yet) Taken

PUDR v. Union of India was the first judgement to articulate the transformative character of Article 23 of the Constitution. It was also a disciplined judgement. It remained aware of the limited extent to which Article 23 could be pressed into the service of transformative goals. After all, the framers had made a conscious decision to place ‘Labour’s Constitution of Freedom’ in Part IV, excepting only the right against forced labour, and the prohibition of child labour in hazardous employment. Indeed, Ambedkar had been explicit about not imposing a full-blown economic theory upon future generations.136 Had the Court then smuggled in the complete labour charter from Part IV into the meanings of ‘force’ and ‘freedom’, it would have been tantamount to rewriting the Constitution. PUDR’s solution was to implicitly acknowledge that, while the task of overhauling the economic structure in order to guarantee effective freedom remained with the Parliament, it was open to the courts to mitigate some of the market’s more freedom-infringing outcomes.

A. An Unformed Legacy

This does not mean, however, that a minimum wage is the only guarantee that could be read into Article 23. PUDR’s transformative analysis of force and freedom could apply to other situations, depending upon context. Furthermore, the range of a constitutional provision, and its underlying philosophy, is not limited to testing and invalidating State action. Constitutional philosophy ‘radiates’ into the broader legal system as well, influencing how laws are interpreted and applied.

From this perspective, the judgement in PUDR is a signpost to a road not yet taken. Apart from one other judgement delivered the same year, striking down a Rajasthan law that exempted the government from paying a minimum wage for famine relief work,137PUDR marked both the beginning and the end of Article 23 as a potent fundamental right. Although it has never been overruled or doubted, subsequent judgements have refused to advance its underlying principles into other domains.

In particular, the Court has invoked formal doctrines of labour law to forestall Article 23 claims. For example, in Lingegowd Detective and Security Chamber (P) Ltd. v. Mysore Kirloskar Ltd., the Supreme Court rejected a claim to minimum wages on the basis that the employment in question (detective services) was not a ‘Scheduled Employment’ under the Minimum Wages Act.138 The Schedule to the Minimum Wages Act, however, could surely not override a fundamental right under Article 23. The Court’s response to this was to say that PUDR was a judgement rendered ‘in a totally different context’. The Court declined to explain what, exactly, the different context was, and how it was relevant to the judgement.139

Similarly, State of Karnataka v. Uma Devi involved the issue of the State’s power to regularize employees who had been appointed through the ‘back-channel’. The situation that existed, and which continues to exist, is that the State or its instrumentalities would recruit employees through ad hoc procedures, and then keep them on daily wages (an irregular, precarious, and low-paid status) for many years. In Uma Devi, the Supreme Court held that it would be illegal to regularize such workers, on the grounds that it would invade the Article 14 rights of regular recruits. Before the Court, it was specifically argued that the irregular recruits and the State were in an entirely unequal bargaining position; consequently, the State’s conduct in keeping these recruits on daily wages with no security violated Article 23.

Uma Devi was thus an ideal case for an application of PUDR’s logic: the State’s use of a depressed labour market to ‘offer’ exploitative terms to individuals who had no genuine ‘choice’ in the matter was a textbook case of what labour-republicanism would conceptualize as an infringement of freedom. Like in Mysore Kirloskar, however, the Court skirted around the argument, noting, ‘After all, the employees accepted the employment at their own volition and with eyes open as to the nature of their employment … it appears to us that importing these theories to defeat the basic requirement of public employment would defeat the constitutional scheme and the constitutional goal of equality.’140

The Court’s casual dismissal of PUDR’s careful analyses as ‘imported theories’ is both unsatisfactory and, simply, incorrect. As we have seen, the use of unequal economic power to compel individuals to give up their constitutional rights in return for basic material security was precisely what Ambedkar warned against, and precisely what the Constituent Assembly wanted Article 23 to guard against. Far from being an imported theory, therefore, the Article 23 claim in Uma Devi was rooted in Indian constitutional law.

In fact, a few years before Uma Devi, the Allahabad High Court had indeed come to a radically different conclusion by applying the logic of PUDR. Dealing with the payment of lower wages and, subsequently, the termination of an ad hoc employee, the Court asked itself ‘whether the State or its instrumentality under its unequal bargaining power can exploit youths and citizens of this country and take advantage of their poverty by exploiting them, knowing that they were being appointed against the rules, and, therefore, no right would accrue to them’.141 Invoking PUDR, the Court answered in the negative, and held that a petitioner could not be deprived of her fundamental right under Article 23 even if she had ‘voluntarily’ taken up the job on offer. ‘It is not the acceptance of the service voluntarily but the effect of it that results in exploitation.’142 And the effect demonstrated that ‘exploitation was writ large’.143 It further said:

[in India] there is no social security or unemployment allowance. The result is that the educated youth is willing to work on any terms. Like a drowning man, he clutches at any straw … for survival for the time being and hope of settlement in future … every day petitions have come before me of teachers who claim to be working for years without any salary in the hope that they may be regularized.144

This paragraph, in particular the telling phrase ‘willing to work on any terms’, illustrates the illusory nature of ‘freedom’ in the labour market, and the true scope of Article 23. What is of particular significance is how Uma Devi and the Allahabad High Court framed exactly the same set of circumstances in radically different normative language. For Uma Devi, it was about employees who accepted the terms of their employment ‘on their own volition’, and could not, therefore, complain afterwards. Formal consent, therefore, was the foundation of Article 23. For the Allahabad High Court, on the other hand, Article 23 was designed to prevent exploitation; and the question of formal voluntariness was insufficient at best to the question of whether, in context, exploitation existed. Uma Devi marked a retreat from the transformative logic of PUDR; the Allahabad High Court—which eventually ordered the petitioner’s reinstatement and retrospective payment on the salary of a regular employee, until formal recruitment was undertaken—demonstrated what that transformative logic would look like in a more complex situation, and how it might be used across domains of labour law.

It is, of course, the Supreme Court’s verdict in Uma Devi, albeit limited to the issue of regularization, that is the law of the land. So, for now, PUDR is a reminder of the road not quite taken.145 That does not, of course, mean that it can never be taken.146 With the rapidly changing character of work, and the rise of the sharing or platform economy, where unequal relationships of power have taken on more scattered and distributed forms, the courts are likely to have many more opportunities in the near future to revisit ideas of force and freedom and, as Ambedkar observed, interrogate the relationship between civil rights and the economic structure. It remains to be seen whether the Court will take up PUDR’s invitation to answer these questions in the voice of labour-republicanism.147

B. Force and Freedom in the Domestic Space

PUDR’s crucial insights—that power could be exercised through structures and institutions; that domination could be impersonal; and that freedom could be infringed even in the absence of force or the threat of it—have applications beyond the marketplace. In fact, one space where it seems even more directly and unquestionably relevant is a space which is not normally thought to be relevant to constitutional norms—the space of the household.

It is, by now, a familiar argument that the division of labour within the household is gendered. Women bear a disproportionate burden, in terms of both labour time and volume.148 These tasks include ‘cooking, cleaning, collecting water and firewood, and caring for the ill, elderly, and children … [which are] essential to maintaining the household … [and] the fundamental support for the family’s economic development’.149 And, of course, this division of labour is rarely voluntary in the true sense of the term, but is constituted by a number of factors, viz., social customs and structures of thought, women’s economic vulnerability and marginalization within the family, and often enough coercion in its classical sense.150

PUDR’s arguments, therefore, apply squarely to housework, which, like begar in its original sense, remains unpaid and unremunerated labour: that is, individuals (predominantly women) engaging in housework have (at least) the fundamental, enforceable right to a minimum wage. In the global context, this is not a novel argument. Various arguments have been proposed for factoring in housework as an economic contribution that merits remuneration.151 Another model, broadly known as ‘community of property’, contemplates giving women an enforceable right in the matrimonial property, even though it might legally belong to the husband.152 The logic is a logic of redressal: while the property may be registered in the husband’s name, because it has been bought by ‘his’ money, the very reason for such an asymmetrical situation is that the wife’s labour in the household remains unpaid. Consequently, community of property regimes recognize the woman’s economic contribution to the household by stipulating an equal legal interest on property that is purchased during the marriage.153

A community of property law has been debated in India, both at the central level and in the state of Maharashtra.154 In the absence of specific legislation, however, the Supreme Court, so far, has elected to read relevant statutes such as the Domestic Violence Act narrowly, so as to exclude any claims that spouses might have to the matrimonial property.155 Recognizing that PUDR’s arguments about force and freedom apply with equal strength to the household might be an important first step in remedying this. Article 23 then becomes the principled basis for constitutionalizing a right to remuneration for household work, which can be realized by crafting an appropriate judicial remedy.

This is not as outlandish as it may sound. In an interesting judgement, the Court of Appeal in Kenya interpreted Article 45(3) of the Kenyan constitution (which guarantees ‘equal rights and responsibilities’ in marriage) to require a 50 per cent division of property at the time of divorce.156 The Court observed that the principle of equal rights and responsibilities in marriage amounted to a ‘constitutional statement of the principle that marital property is shared 50-50 in the event that a marriage ends.’157 Although the Kenyan courts subsequently resiled from this position,158 it is clear from this that courts need not wait for the their legislatures to establish community of property regimes through legislation. In India, a transformative reading of Article 23 allows the courts to do just that.

All it needs is a constitutional vision, some judicial creativity, a progressive reading of existing laws such as the Domestic Violence Act, and a sprinkling of empathy.


Part Three

Liberty


Article 19

All citizens shall have the right—(a) to freedom of speech and expression.

(2) Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law, or prevent the State from making any law, insofar as such law imposes reasonable restrictions on the exercise of the right conferred by the said sub-clause in the interests of the sovereignty and integrity of India, the security of the State, friendly relations with foreign States, public order, decency or morality, or in relation to contempt of court, defamation or incitement to an offence.

Article 20

(1) No person shall be convicted of any offence except for violation of a law in force at the time of the commission of the Act charged as an offence, nor be subjected to a penalty greater than that which might have been inflicted under the law in force at the time of the commission of the offence.

(2) No person shall be prosecuted and punished for the same offence more than once.

(3) No person accused of any offence shall be compelled to be a witness against himself.

Article 21

No person shall be deprived of his life or personal liberty except according to procedure established by law.

Article 22

(1) No person who is arrested shall be detained in custody without being informed, as soon as may be, of the grounds for such arrest nor shall he be denied the right to consult, and to be defended by, a legal practitioner of his choice.

(2) Every person who is arrested and detained in custody shall be produced before the nearest magistrate within a period of twenty-four hours of such arrest excluding the time necessary for the journey from the place of arrest to the court of the magistrate and no such person shall be detained in custody beyond the said period without the authority of a magistrate.

(3) Nothing in clauses (1) and (2) shall apply—

(a) to any person who for the time being is an enemy alien; or

(b) to any person who is arrested or detained under any law providing for preventive detention.

…
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Privacy beyond the Public/Private Divide: Sareetha and Freedom within the Family

[image: Image]

We are told that the practice of slavery has now been universally abolished, but does that mean that we, women, have gained freedom? No, we have not, but why? There are good reasons.

Rokeya Sakhawat Hossain, Streejatir Abanati (1904)

[S]elf-determination begins at home—and that is with every I, and the We whom the I chooses … Exploitation in all its forms must have disappeared … from … individual relationships.

Herbert Marcuse, An Essay on Liberation (1971)

IN DECEMBER 1975, SIXTEEN-YEAR-OLD Sareetha, then a high-school student, married Venkatasubbaiah. After living together for a little more than six months, they separated. Sareetha soon became a popular actress, across South Indian languages. More than five years later, her husband decided that he wanted to live with her again. He moved court under Section 9 of the Hindu Marriage Act, arguing that Sareetha had withdrawn herself from his society ‘without reasonable excuse’, and that, therefore, he was entitled to a decree for the ‘restitution of conjugal rights’1 against her, i.e., a court order requiring Sareetha to return and live with him once more.

After losing before the subordinate court, Sareetha came before the Andhra Pradesh High Court, and advanced a claim that was made for the first time in Indian constitutional history.2 She argued that Section 9 of the Hindu Marriage Act was unconstitutional, because it contravened her fundamental rights to equality, personal liberty, dignity, and privacy. The single-judge bench of the High Court agreed. Justice P.A. Choudary observed that the effect of a decree for the restitution of conjugal rights was to ‘transfer the choice to have or not to have marital intercourse to the State from the concerned individual and … to surrender the choice of the individual to allow or not to allow one’s body to be used as a vehicle for another human being’s creation to the State.’3 This, he held, was an unacceptable intrusion into personal privacy, bodily integrity, and individual dignity, apart from having an unequal effect upon the lives of men and women. He struck down the Section.

Interestingly, the judgement of the Andhra Pradesh High Court came almost exactly one century after another case about the restitution of conjugal rights had been brought before the colonial courts, and whose judgements had sparked off a divisive debate about the public/private divide, the relationship between the colonial state and Indian society, and the rights that women had in and outside their marriage, their family, and their community. In Dadaji Bhikaji v. Rukhmabai, the High Court of Bombay was called upon to decide whether Dadaji, who had been married to Rukhmabai when he was nineteen, and she eleven, could enforce a decree for the restitution of conjugal rights eleven years after the marriage, even though they had never cohabited. Sitting as the Court of first instance, Justice Pinhey held that he could not. Correctly noting that the remedy of restitution of conjugal rights had ‘no foundation in Hindu law’, and had been ‘transplanted from England into India’, he decided to read existing precedent narrowly, and refused to ‘compel this young lady of twenty-two to go to the house of the plaintiff in order that he may consummate the marriage arranged for her during her helpless infancy’.4

Justice Pinhey’s brief, page-and-a-half-long opinion, delivered in 1885, generated a storm of controversy in British India and was swiftly reversed by a division bench of the Bombay High Court.5 While the case ultimately ended in a settlement,6 it was left to Justice Choudary, nearly a century, a freedom struggle, and a Constitution later, to tease out Justice Pinhey’s tantalizing, opening foray into ideas of compulsion and consent within marriage, and transform it into a full-blown constitutional argument that placed individual privacy and decisional autonomy within the ‘private’ space of the family upon the pedestal of fundamental rights.

In this chapter, I argue that Sareetha’s exposition of the right to privacy represents a uniquely transformative moment in Indian constitutional history for two reasons: first, because of the manner in which it dismantled the conceptual iron cage of the public/private binary; and second, because of its insistence that the Constitution requires a democratization of what were considered ‘private spaces’ (the home), ‘private relations’ (marriage), and ‘private functions’ (sex and ‘procreation’).

I begin by tracing the genealogy of the right to privacy under Indian constitutional law, culminating with the Supreme Court’s ambiguous formulation in Gobind v. State of MP (I); I argue that Gobind’s abstract statement was compatible with at least three historic traditions of privacy. The first, borrowed from Enlightenment liberalism, is a tradition that visualizes privacy as a spatial concept, applicable to ‘spaces’ or, relatedly, to certain functions performed within those spaces (II). The second, that evolved in colonial India, and saw its high watermark during the Rukhmabai case, is a tradition that defends a right to privacy in terms of relationships, communities, or social institutions (III). However, in contradistinction to both the spatial and the institutional-relational view of privacy, there is a third tradition, which defines privacy in terms of an individual’s right to exercise her autonomy in the taking of private decisions, including, especially, decisions about the use of her body.

In Sareetha, Justice Choudary held that it was this third vision of privacy that the Constitution was committed to, and, most importantly of all, that this vision would prevail in cases of a conflict with the spatial and functional-relational views of privacy (IV). After demonstrating the transformative character of the judgement, I provide a brief account of the legal aftermath of Sareetha, its failure to leave a lasting imprint upon Indian constitutional history and its possible revival, after the 2017 judgement of the Supreme Court in the famous right to privacy case (V).

I conclude by considering the implications of Sareetha for other areas of law, such as the constitutionality of the marital rape exception (VI). Even though it is no longer good law, Sareetha remains important because of how, in terms of transformative constitutionalism, it ‘open[ed] out several worlds in which radical possibilities flicker[ed], exist[ed], and … [were ultimately] extinguished’.7

I. Privacy under the Indian Constitution

There is no expressly guaranteed right to privacy under the Indian Constitution. During the Constituent Assembly Debates, Somnath Lahiri’s proposed constitutional provision safeguarding the privacy of correspondence was rejected.8 Subsequent attempts by Kazi Syed Karimuddin and Pandit Thakur Das Bhargava to reinsert it into the constitutional text were rebuffed, despite Ambedkar’s endorsement. This happened through a controversial voting procedure where the Vice-President of the Assembly twice said that ‘the ayes have it’, was twice contradicted by T.T. Krishnamachari, and the matter was hurriedly postponed after the Division Bell was rung for a vote.9 The clause was quietly dropped, leading to bitter condemnation during the third reading of the Constitution.10 But the Constitution came into being without an express fundamental right to privacy.

A few years later, an eight-judge bench of the Supreme Court, in M.P. Sharma v. Satish Chandra,11 used this piece of constitutional history, and refused to ‘read in’ a right to privacy under the Constitution. This refusal continued in Kharak Singh v. State of UP,12 where a six-judge bench of the Supreme Court (partially) upheld police surveillance of a ‘history-sheeter’. However, Kharak Singh was delivered over a strong dissent by Justice Subba Rao, who insisted that ‘it is true our Constitution does not expressly declare a right to privacy as a fundamental right, but the said right is an essential ingredient of personal liberty’.13 And even the majority opinion was nowhere near as unequivocal as the eight judges in M.P. Sharma. The majority, in fact, held that nightly ‘domiciliary visits’ by the police were illegal, on the basis that the phrase ‘personal liberty’, under Article 21, was not limited simply to ‘freedom from physical restraint or freedom from confinement within the bounds of a prison’,14 but included protection from ‘unauthorised intrusion into a person’s home and the disturbance caused to him thereby … [which is] an ultimate essential of ordered liberty’.15

Consequently, it is hardly surprising that in 1975, the Supreme Court finally took the step that it could not bring itself to take in Kharak Singh. In Gobind v. State of MP,16 a very similar case involving police surveillance, a three-judge bench of the Supreme Court drew upon both the majority and dissenting opinions in Kharak Singh, and ‘read in’ a fundamental right to privacy into Part III of the Constitution, which, it held, flowed from other, expressly guaranteed fundamental rights such as the right to personal liberty, the right to freedom of speech and expression, and the right to free movement. The Court’s actual statement of what the right to privacy concretely meant, however, was almost Delphic:

Any right to privacy must encompass and protect the personal intimacies of the home, the family, marriage, motherhood, procreation, and child rearing.17

As a statement of the constitutional right to privacy, this sentence is ambiguous.18 It carries at least three meanings. First, the word ‘home’, right at the beginning, suggests a spatial concept of privacy. This is supported by the words that follow, all of which refer to activities that are normally carried out within the physical space that is the ‘home’. Slightly distinctly, the terms in question might also be read referring to functions (especially ‘motherhood’, ‘procreation’, and ‘child-rearing’), which are typically performed within the space of the home. Privacy, in its functional sense, provides a sanctuary to these (domestic-oriented activities). Note that the use of the term ‘motherhood’ (and not ‘parenthood’, or the additional ‘fatherhood’) suggests that, at the very stage of conceptualization, this is a gendered division.

Second, the word ‘home’ might be read to mean not a physical space, but the ‘household’. Read this way, what unites ‘home’, ‘family’, ‘marriage’, ‘motherhood’, ‘procreation’ and ‘child-rearing’ is that they are all social institutions centred around the idea of the private, or domestic, sphere. Privacy, then, is to be understood in an ‘institutional’ or ‘relational’ sense, insulating certain social institutions or relations from State interference.

Third, ‘marriage’, ‘motherhood’, ‘procreation’ and ‘child-rearing’ are not merely institutions and relations, but they are also the result of decisions—decisions about how an individual uses her body, decisions that lie at the core of individual autonomy. Privacy, in this sense, protects the individual’s bodily integrity and decisional autonomy.

For the sake of convenience, let us label these three conceptions of privacy as ‘spatial-functional’, ‘relational-institutional’ and ‘decisional’. The failure of the Supreme Court in Gobind was a failure to clarify which understanding (or understandings) of privacy the Constitution was committed to. As we shall see, while there are overlaps between these different conceptions of privacy, there are also instances where they come into direct conflict. One such instance was Sareetha, which, I argue, was an instance of transformative constitutionalism because the Andhra Pradesh High Court consciously adopted a transformative understanding of privacy as the constitutional basis of the right, and equally consciously rejected the others. Any assessment of Sareetha, therefore, must read its conceptualization of privacy in light of the ambiguity that the Supreme Court created in Gobind.

However, in order to understand precisely what was so transformative about the idea of privacy advanced in Sareetha, we must first briefly consider the development of privacy in all the senses in which the word occurs in Gobind, viz., spatial, relational-functional, and decisional.

II. Historical Pathways—I: The Privacy of Space

The division of space into ‘public’ and ‘private’ has a long and contested lineage in Western political thought. Its importance is matched only by its complex protean and non-unitary character.19 Broadly, the birth of political thought in ancient Greece was accompanied by a distinction between the polis (the city) and the oikos (the house).20 The polis was the realm of ‘freedom’—‘free association between free citizens’21 (who were necessarily male). By contrast, the oikos was the domain of ‘necessity’—the performance of all the functions (such as production, reproduction, etc.) that made political life in the polis possible.22 In other words, while the structuring principle of the polis was (political) equality, where no person ruled another,23 the structuring principle of the oikos was inequality, or hierarchy (between master and slave, husband and wife, father and children).24 The threshold of the house was where the norms of freedom and equality, that governed public life, gave way to the norms of hierarchy and inequality, which were deemed to track the natural differences between the inhabitants of the household.25

While the distinction between ‘public’ and ‘private’ largely disappeared during feudal times, with the manorial household coming to encompass both spheres,26 the two concepts were resurrected with the onset of the Enlightenment and the revolutionary era. As scholars point out, the defining characteristic of the eighteenth-century revolutions that overthrew absolute monarchies was that they pitted an ascendant bourgeoisie class against the remnants of concentrated monarchical power.27 To safeguard its interests from State meddling, the bourgeoisie carved out zones of inviolability, free from State interference. This included economic interests (defined in terms of the free market) as well as personal interests (the household).

As Seyla Benhabib notes, drawing from the work of Lawrence Stone:

… from the beginning there were tensions between the continuing patriarchal authority of the father in the bourgeois family and developing conceptions of equality and consent in the political world. As the male bourgeois citizen was battling for his rights to autonomy in the religious and economic spheres against the absolutist state, his relations in the household were defined by non-consensual, nonegalitarian assumptions. Questions of justice were from the beginning restricted to the ‘public sphere’, whereas the private sphere was considered outside the realm of justice.28

It is important to note the shift in emphasis: unlike ancient thought, which accepted that hierarchy was the natural order of things in the private sphere, modern thought held that issues of equality were simply irrelevant to the private sphere: ‘power relations in the “intimate sphere” have been treated as though they did not even exist’.29

As Ann Hughes puts it:

… the attack on a monarch whose rule was legitimated partly through patriarchalism had implications for gender hierarchies within the household, although most parliamentarians and republicans were very careful to limit these implications, most often through various versions of a separation between public or civil authority from the private world of the household.30

This political conceptualization of the private domain found its way into legal thought towards the end of the nineteenth century. In the path-breaking 1890 article, ‘The Right to Privacy’, the American scholars Warren and Brandeis defended a ‘right to seclusion’ or a ‘right to be left alone’, which they linked with the space of the home (‘a man’s home is his castle’).31 After a few abortive attempts,32 the US Supreme Court accepted something akin to a constitutional right to privacy against State surveillance, in the case of Katz v. United States.33

In Katz, FBI agents eavesdropped on an individual’s phone conversation by attaching a recording device to the outside of a phone booth. The question was whether this constituted an ‘unlawful search and seizure’, in contravention of the Fourth Amendment of the US Constitution.34 Reversing precedent that had limited the prohibition of State intrusion only to trespass upon pre-defined ‘constitutionally protected areas’,35 the Supreme Court held that it did, noting, ‘the Fourth Amendment protects people, not places’.36 However, the fact that the conceptualization of privacy was not untethered from space, and the performance of certain kinds of actions within that space, was made clear in the concurring opinion of Justice Harlan, who understood the majority opinion as merely stating that:

… an enclosed telephone booth is an area where, like a home … and unlike a field … a person has a constitutionally protected reasonable expectation of privacy … as the Court’s opinion states, ‘the Fourth Amendment protects people, not places.’The question, however, is what protection it affords to those people. Generally, as here, the answer to that question requires reference to a ‘place’.37

In other words, the right to privacy protected certain kinds of activities, whose character was based on the spaces within which they were conducted. In the years after, and, indeed, before Katz, this spatial-functional view has had to contend with other conceptualizations of privacy,38 but it still remains a predominant view. For instance, in Kyllo v. United States,39 while examining the question of whether the use of a thermal-imaging device, aimed from a public street into a private home to detect heat levels, violated the Fourth Amendment, the Supreme Court reiterated the proposition that the Fourth Amendment ‘draws a firm line at the entrance to the house’,40 and ‘in the home … all details are intimate details, because the entire area is held safe from prying government eyes’.41

The spatial-functional conception of privacy is not limited to the US, although it has perhaps received its most detailed treatment in that jurisdiction. Reference to the sanctity of the ‘home’ is found in multiple constitutional instruments.42 In Bernstein v. Bester,43 an early judgement of the South African Constitutional Court, Justice Ackermann summarized the argument:

… it is only the inner sanctum of a person, such as his/her family life, sexual preference and home environment, which is shielded from erosion by conflicting rights of the community … privacy is acknowledged in the truly personal realm, but as a person moves into communal relations and activities such as business and social interaction, the scope of personal space shrinks accordingly.44

The basis of privacy, then, is the protection of a ‘personal realm’, and this ‘realm’ (as in Gobind) carries multiple valences: relations and institutions (family life), decisions (sexual preferences), and space (home environment). In Justice Ackermann’s formulation, these multiple valences—one of which is space—co-exist and together constitute the ‘personal realm’ that a right to privacy exists to defend.

The centrality of space and function to privacy, however, has been subjected to serious criticism.45 As Martha Nussbaum argues, ‘appeals to the alleged privacy of the home have been used to defend the exemption of marital rape from sexual assault laws, and to discourage state interference with domestic violence or child abuse’.46 Nussbaum’s basic argument is that inequalities of power within the space of the home (what scholars have called ‘private government’),47 and the relations of dominance and oppression that these inequalities generate, are preserved and perpetuated by a conception of privacy that takes the space of the home as its basic unit. Similar arguments have been made by many different scholars, in different and nuanced ways.48As John Gardner sums up,‘Liberal law erects what we might call “privacy barriers” in its own path.’49 What it suggests to us here is that there might be situations where thinking about privacy as composed of complementary conceptions involving space-function, relations, and decisions might not always be possible. Instead, there might be situations of conflict between these conceptions.50

III. Historical Pathways—II: The Privacy of Community

Katz was not the first US case that enunciated a constitutional right to privacy. Two years before, in Griswold v. Connecticut,51 the US Supreme Court struck down a law penalizing the use of contraceptive devices, on the basis that it violated marital privacy. The Court located this right within the ‘penumbra’ of different constitutional provisions, such as the right against unreasonable searches, the right against self-incrimination, etc., which, it held, created ‘zones of privacy’.52 One of which was marital relationship.

Importantly, Griswold was not about the right of two consenting adults to use contraceptives while having sex, but about prohibiting the State from interfering with the marital relationship. In the previous section, we discussed cases where the units of privacy were spaces and functions; in Griswold, the unit of privacy was the ‘social institution of marriage’.53 In other words, since an institution cannot be a right-bearer, persons had the right to privacy to the extent that they participated in, and were part of, the social institution of marriage, and the scope of their right was limited by the bounds of that social institution.

A few years later, the Supreme Court of Ireland, while adjudicating a very similar claim for access to contraceptives, brought by a married couple, formulated the proposition in even starker terms (McGee v. Attorney-General). One judge invoked the ‘privacy of the matrimonial bedroom’,54 and the other held that the offending statute ‘violated [the woman’s] right to privacy in regard to her matrimonial relations’.55 The second statement is particularly instructive, because it specifically frames the individual right (to privacy) within the context of the social institution of marriage. In other words, an otherwise abstract and amorphous right to privacy becomes concrete and enforceable when it is exercised through a social institution.

I shall now argue that this institutional-relational view of privacy constituted the dominant tradition of privacy in colonial India, in the years leading up to Independence (although the issue was never framed in the vocabulary of privacy). The fundamental unit that claimed a right to privacy and to non-interference against the State was not the family, or the marital union, but the religious community, in its limited interior domain of ‘personal laws’ (laws governing the family, gender relations, marriage, divorce, inheritance, and so on).56

The genesis of this lay in the 1772 Regulations announced by Warren Hastings, India’s first colonial Governor-General, which provided that ‘ in all suits regarding inheritance, marriage, caste, and other religious usages or institutions, the law of the Koran with respect to Mahometans, and those of the Shaster with respect to Gentoos shall be invariably be adhered to’.57 This injunction was faithfully implemented by the colonial courts for the next century and a half, and more.58

The colonial government’s motivations for adopting this policy of apparent partial ‘non-interference’ have been studied extensively.59 What is important to note here is that personal laws were to be interpreted and enforced in colonial courts, by colonial judges. Therefore, it was the State, through its courts, that ‘took on the role of defining and adjudicating that religious law’.60 In the view of the colonial state, ‘India [w]as an agglomeration of communities, with religion and caste forming the primary building blocks of Indian society … [which] rendered religious community rather than the individual the unit of legal and political recognition.’61

In the initial years, during the administration of the East India Company, this kind of adjudication respected the pluralism of diverse communities, as well as their capacity for self-government and evolution. For instance, caste disputes in Bombay were often resolved by taking the majority view of the members of that particular caste.62 However, after the 1857 Revolution, the colony’s legal and judicial system was entirely overhauled. The period now saw a shift to a more rigid model of community,63 defined and characterized by canonical texts for both Hindus and Muslims.64 Influenced by nineteenth-century social theory, which divided the world into a public sphere and a domestic, private sphere, the colonial state came to view caste, custom, and family as ‘private and changeless matters that were outside the normal purview of the state’.65 As Amrita Shodhan puts the point, ‘The colonial judiciary’s denial of the polities’ ability to govern and their simultaneous exclusive governance by the colonial state led to the establishment of an individual as a member of a pre-legal original community, defined by birth and status.’66 Importantly, this view of communities left no room for the possibility of cultural dissent.67 The ‘laws’ of the community, drawn from the courts’ interpretation of ancient texts and ‘custom’, were applicable to every individual deemed to be a ‘member’ of that community. For obvious reasons, the colonial government’s conscious effort to maintain the ‘structures of authority within the household’68 had a specific impact on women who, in particular, were visualized as the embodiment of home and of community.69

The rhetoric of colonial administrators was soon imitated by their Indian counterparts. As Rosalind O’Hanlon points out in her introduction to Tarabai Shinde’s Stree Purush Tulna (A Comparison Between Men and Women)—a text we shall return to later in this chapter—‘ideas of a realm of custom and family beyond the reach of the state quickly entered the rhetoric of Indian politicians and reformers themselves … [such] changes subordinated women more firmly to caste and family authority, and consigned them to a domain of “private life” supposedly outside politics’.70 The community, through the institution of the family, came to be viewed as ‘an exclusive sovereign domain where the nation was acting on its own, resisting colonial penetration’.71

This was seen in debates over a proposed Age of Consent Law in the late-nineteenth century,72 but it was also seen most vividly in the fallout over the Rukhmabai case, where Justice Pinhey’s first-instance judgement in favour of Rukhmabai was severely criticized as ‘an interference in the sacrosanct arena of Hindu conjugality’.73 By 1885, therefore, the community, expressed through its personal laws, had become a fundamental unity of Indian society, that could claim for itself an autonomous existence, free from legal intervention by the (secular) State. In modern terms, we would understand this as the right to privacy expressed through the community and the family, much like Griswold and McGee accorded a right to privacy to individuals through their participation in the marital union.

The colonial government’s views were mirrored in another way by the nascent nationalist movement, which relegated questions of women’s rights to the social background, to be resolved by the community in due course, and subordinated to the struggle for political independence from colonial rule.74 For example, the Indian Social Conference—founded specifically to deal with issues of social reform, and which had always held joint annual sittings with the Indian National Congress since its inception—was eased out by the INC in 1895.75 The effect of this was a depoliticization of issues relating to the family, which were no longer deemed to be of normative concern within the political movement for independence, but as issues that could only be subjected to internal reform by communities themselves.76

The colonial doctrine of ‘non-interference’ with ‘personal laws’ and the nationalist movement’s separation of the political and the social complemented each other. The former established communities as autonomous units of self-governance, whose laws were determined by ancient texts, filtered through the colonial interpretive mirror (and texts which, of course, had never been composed through a democratic or egalitarian process). The latter denied the possibility of applying political argument and political norms of equality, autonomy, and self-determination to the ‘personal’ domain (which, in turn, was defined as the regime of community personal laws). Welded together, they formed an iron cage where members of communities found themselves subjected to ‘personal laws’ to which they had never consented, which violated those exact principles that the nationalist movement was demanding from the colonial state in the ‘public domain’, and against whose injustices there was no tribunal they could appeal to.77

IV. Sareetha and the Transformative Constitution

When Sareetha came to be decided, therefore, Justice Choudary had before him Gobind’s oracular pronouncement about ‘the home, the family, marriage, motherhood, procreation and child rearing’. This pronouncement was consistent with either or both of two long-standing intellectual traditions of privacy.

There was, however, a third tradition as well, of comparatively recent vintage. In Eisenstadt v. Baird, decided in 1972, the US Supreme Court had extended its Griswold ruling on the right to contraception to unmarried couples as well. By definition, this extension could not be justified on the grounds of the sanctity of the ‘marital union’. However, in his majority opinion, Justice Brennan noted,‘The marital couple is not an independent entity with a mind and heart of its own, but an association of two individuals each with a separate intellectual and emotional makeup. If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.’78

This conception of privacy, which we called decisional privacy at the beginning of this chapter, is focused on the individual’s freedom to make fundamental choices for herself. It was affirmed by the US Supreme Court the next year in its famous Roe v. Wade decision, where a woman’s (qualified) right to abort her foetus was justified on the basis that her decision whether or not to terminate her pregnancy fell within the right to privacy.79 In Gobind, the Supreme Court drew upon American case law, citing both Griswold and Roe, although not Eisenstadt, to fashion the contours of an Indian right to privacy, thus suggesting inspiration from both the decisional and the relational conceptions.

There need be nothing wrong with this. The decisional and relational views of privacy could, in most cases, complement each other. Sareetha was a case, however, where they clashed directly. Because if privacy was to be understood relationally, and if the marital union was one of the units through which privacy was to be exercised, then the argument that Sareetha had a right to (decisional) privacy within the marriage and against her husband was simply incoherent. Sareetha’s right to decisional privacy also clashed with the spatial conception of privacy, although in a different, and more indirect, way. As we have seen, the basis of a spatial right to privacy—closely connected to the distinction between public and private spheres—was the understanding that the writ of the State stopped at the threshold of the home. The extension of this argument was that within the space of the home (subject to certain exceptions), constitutional norms such as equality, privacy, and so on simply didn’t apply. Consequently, on the spatial view of privacy, Sareetha’s argument was a category mistake, i.e., she was relying upon rights in a space where they simply weren’t available to her.

Sareetha, therefore, was not an easy case. Justice Choudary could not simply interpret Gobind in the manner that he wished, and apply it. He had to choose between contesting visions of privacy, all of which could persuasively be argued to flow from Gobind, and decide which of those visions was truest to the Constitution’s transformative purpose.

A. Sareetha: The Formulation of Privacy

In considering the constitutional question, Justice Choudary noted that the concept of ‘conjugal rights’ was two-pronged: ‘the right which husband and wife have to each other’s society … [and the right to] marital intercourse’.80 This meant that the ‘consequences of the enforcement of such a decree [of restitution of conjugal rights]’81—normally achieved through financial sanctions under the Code of Civil Procedure—‘are firstly to transfer the choice to have or not to have marital intercourse to the State from the concerned individual and secondly, to surrender the choice of the individual to allow or not to allow one’s body to be used as a vehicle for another human being’s creation to the State’.82 This ‘transfer of choice’, Justice Choudary held, ‘offends the inviolability of the body and the mind’.83

It is important to note, however, that the law itself did not compel sexual intercourse. It only authorized a decree for cohabitation, which, in turn, could only be enforced through financial sanctions and not through physical force. That is why Justice Choudary wrote specifically of the consequences of enforcing the decree, and it is here that we see the first important break with the traditional conceptions of privacy. Justice Choudary was not content to simply end his enquiry at the point of cohabitation. Instead he went further, to find also that given the deeply unequal structure of the family, and given the myriad pressures, viz., physical, mental, emotional, and social, that could be brought to bear upon women within the family, compelled cohabitation would, in all likelihood, lead to compelled intercourse (exacerbated by the fact that under the Indian Penal Code, marital rape does not qualify as ‘rape’). Taking the example of a Madhya Pradesh High Court decision where a woman called Tarabai was required by decree to go back to her husband, Justice Choudary observed, ‘what could have happened to Tarabai thereafter may well be left to the reader’s imagination’.84 This, for him, was completely unacceptable, because, ‘it is impossible to conceive of sexuality on any basis except on the basis of consensual participation’.85 And if a decree for restitution of conjugal rights effectively denied the possibility of mutual consent to sex, it went even further and denied choice in the matter of conception: ‘[in what] so intimately concerns her body and which is so vital for her life, a decree of restitution of conjugal rights totally excludes her’.86

We can pause here a moment and notice that marriage and procreation—two of the constituent elements in Gobind—were at the forefront of Justice Choudary’s formulation of privacy. However, in his view, the basis for protection was neither spatial nor institutional, but rather that both activities involved fundamental choices that ‘intimately concern[ed]’ the body. This was made clear when Justice Choudary went on to locate his conception of privacy within the contours of Gobind. After citing Gobind’s formulation of privacy, he also quoted another paragraph from that case, where Justice Mathew had noted, ‘there can be no doubt that privacy-dignity claims deserve to be examined with care’.87 Seizing upon Gobind’s offhand invocation of dignity, Justice Choudary held that ‘Gobind’s case thus firmly laid it down that Article 21 protects the right to privacy and promotes the individual dignity mentioned in the [P]reamble to our Constitution’.88 By framing privacy as a right that was inextricably connected with the concept of individual dignity, Justice Choudary was then able to decisively reformulate the right to privacy in its decisional sense:

… any plausible definition of right to privacy is bound to take [the] human body as its first and most basic reference for control over personal identity.89

This was a clear repudiation of the philosophies that located privacy within spaces, or within institutions or relationships. Instead, it upheld a vision of privacy focused on the body, and individual control over the body. The subordination of institutional privacy to decisional privacy was then completed in the next line, when Justice Choudary effectively reversed the reasoning of Griswold and McGee, holding that ‘[the] definition [of privacy] is bound to include [the] body’s inviolability and integrity and intimacy of personal identity, including marital privacy’.90 Instead of a vision of privacy where the right could only be exercised through the marital institution, Justice Choudary articulated a vision where marriage was a protected institution because it was the result of an exercise of individual choice. In fact, to avoid any doubt whatsoever, he took note of the American line of cases from Griswold to Roe, and concluded with the observation that the ‘right to privacy belongs to a person as an individual and is not lost by marital association’.91

It is important to understand that while the challenge in Sareetha was a challenge to a law (Section 9 of the Hindu Marriage Act), and was, therefore, a contest between the individual and the State, the right that was being claimed was a right to privacy against the marital spouse within the family. While the Court’s judgement was the invalidation of the law, its reasoning went beyond that. This was particularly evident in Justice Choudary’s invocation of the dissenting opinion of Justice Brandeis in the US Supreme Court judgement of Olmstead v. New York.92 Olmstead was a 1928 case concerning the admissibility of evidence obtained through a wiretap. The majority held that the wiretap did not offend the Fourth Amendment, which was limited to prohibiting illegal searches of ‘persons, houses, papers, and effects’. Justice Brandeis, however, refused to read the Fourth Amendment in such a literal way. He observed:

When the Fourth and Fifth Amendments were adopted, ‘the form that evil had theretofore taken’ had been necessarily simple. Force and violence were then the only means known to man by which a Government could directly effect self-incrimination … But ‘time works changes, brings into existence new conditions and purposes’. Subtler and more far-reaching means of invading privacy have become available to the Government.93

Justice Brandeis’s basic point was that as invasive State technologies increase in scope and reach, the law must correspondingly evolve to continue effectively protecting the individual. Underlying this is the idea that there must, at all times, remain a balance of power between State and individual. The more power the State acquires, the further must the law reach to constrain its use, to prevent the evolution of a totalitarian society in which State power has completely overwhelmed the individual.

In Sareetha, Justice Choudary took Justice Brandeis’s idea of a parity of power between individual and State, and extended it to apply horizontally, in the private realm. His link between cohabitation and compelled intercourse was based upon the difference in power within the marital relationship, and Sareetha’s striking down of Section 9 was a Brandeisian way to restore the balance. In a truly radical fashion, therefore, Justice Choudary’s attempt was to bring about, in the smallest of ways possible, a democratization of the private sphere, by extending ideas of privacy and freedom to the marital relationship.94 It is in this manner that Sareetha was a truly transformative decision.

B. Sareetha: The Formulation of Equality

Justice Choudary’s last argument was with respect to Article 14, which guaranteed the equal protection of laws. Section 9 of the Hindu Marriage Act, of course, was facially neutral, because the remedy of restitution of conjugal rights was open to both husbands and wives. Theoretical neutrality, however, was not enough for Justice Choudary. He held:

Bare equality of treatment, regardless of the inequality of realities, is neither justice nor homage to the constitutional principle … the question is how this remedy works in life terms. In our social reality, this matrimonial remedy is found used almost exclusively by the husband and is rarely resorted to by the wife … the reason for this mainly lies in the fact of the differences between the man and the woman. By enforcing a decree for restitution of conjugal rights, the life pattern of the wife is likely to be altered irretrievably whereas the husband’s can remain almost as it was before … this is so because it is the wife who has to beget and bear a child … As a result, this remedy works in practice only as an engine of oppression to be operated by the husband for the benefit of the husband against the wife.95

Consequently, in addition to norms of decisional privacy, Justice Choudary also held the norms of equality to be applicable to the private sphere. Section 9 was held unconstitutional because it worked a relative injustice upon the wife in the context of her position within the marriage, and because of the greater disruption that compelled cohabitation would cause to her life than it would cause the husband.96 The infusion of egalitarian norms into familial relationships was, once again, a repudiation of the relational and spatial conceptions of privacy that mandated that norms of public law were irrelevant to private relationships, or stopped at the threshold of the home. It was a further step towards democratizing the private sphere.97

C. Sareetha and the Transformative Constitution

What, however, was the constitutional basis of the judgement in Sareetha v. Venkatasubbaiah? In this section, I argue that even as the conception of privacy of community took root, there also flourished in India an oppositional intellectual and political tradition, which actively contested the public/private divide, and sought to introduce norms of liberty and equality into the precincts of the home. And a close reading of the Constitution reveals that it was this ‘hidden transcript’98 that ultimately became the basis of the Fundamental Rights chapter.

Despite some indications to the contrary, the Constitution does not recognize the ‘community’ (or any other institution, such as the family) as being the primary unit, or even a unit, of constitutional concern, or as an entity that can claim rights independent of its constituent individuals. As we have discussed in previous chapters, it does not do so because the framers were aware that, in a country where non-State institutions habitually exercised power akin to sovereign power over individuals,99 an individual’s rights were as much at risk from the private sphere as they were from the State.

For a start, in Section III above, we saw how the colonial state and the nascent nationalist movement mirrored each other in treating laws governing domestic relations, broadly defined as personal laws—deemed to be expressive of the community ethos—as off-limits to State intervention. These personal laws, which covered the family, marriage, succession, and so on, directly concerned the position and the rights of women within the community. As evidenced by public reaction to Justice Pinhey’s first instance judgement in Rukhmabai, the dominant discourse opposed the application of external, non-community norms into the domestic space. However, this was not the only discourse; as Anupama Roy points out, ‘at any given historical moment, the (anticolonial) national movement in this case, there may exist a plurality of discourses on women, which get constituted and reconstituted in an unequal yet dialogic relationship with each other’.100

Unsurprisingly, this oppositional discourse is found in the writings of women, in texts that, because of their unconventional form, have traditionally been excluded from the domain of political thought. Directly influenced by works such as Mary Wollstonecraft’s A Vindication of the Rights of Woman and John Stuart Mill’s The Subjection of Women,101 which put forward radical proposals for levelling gender relations within the private sphere,102, these writers critiqued family relations in the language of the public law norms of rights, liberty, equality, and anti-servitude,103 through letters, memoirs, and epistles. In the writings of Soonderbai Pawar, for instance, we find an express reference to ‘the liberty of the subject’104 in her discussion of women’s rights within the family, and a comparison of women’s position to ‘slavery’.105

Similar vocabulary was used by Masuda Rahman, writing in the context of Muslim women in colonial Bengal.106 Krupabai Satthianadhan specifically called for ‘giving [women] their own rights, not only in the family, but also in the society’.107 In his defence of Tarabai Shinde’s Stree Purush Tulna against a hostile reception from traditionalist thinkers, the prominent social reformer Jyotirao Phule framed his arguments in terms of an ‘equalitarian husband-wife relationship … [and] the breakdown of the old authority structures within the family’.108 And in a hugely influential, very controversial, and fiercely contested text called The High Caste Hindu Woman, Pandita Ramabai critiqued the marital union, which required the subsumption of the wife’s personality into the personality of the husband109 (a proto-critique of a legal regime that strongly resembled coverture).110 The most focused response to the sanctity of personal laws as expressions of filial privacy, however, came from Rukhmabai herself, soon after Justice Pinhey’s judgement, when the Rukhmabai v. Dadaji controversy was raging with particular intensity. In two anonymous letters to the Times of India, Rukhmabai advanced arguments that bore striking similarities to Justice Choudary’s excavation of inequalities within the family:

… marriage does not interpose any insuperable obstacle in the course of their [men’s] studies. They can marry not only a second wife, on the death of the first, but have the right of marrying any number of wives at one and the same time, or any time they please. If married early they are not called upon to go to the house and submit to the tender mercies of a mother-in-law; nor is any restraint put upon their action because of their marriage.111

The social reformer Behramji Malabari described Rukhmabai’s achievement as her rejection of the idea that a woman had a ‘duty to be everything to everybody—to father, brother and husband …’112 Here, I suggest that what was crucial about Rukhmabai’s opposition was not merely its content, but also its framing. Rukhmabai did not possess the specific vocabulary of rights that would find its culmination in the Indian Constitution, sixty-five years later. However, her articulation of the status of women under personal laws and within the family anticipated core ideas of liberty (restraint upon action) and equality (the different character of the obstacles faced by men and women in marriage), which would be at the heart of the nationalist movement for political independence from colonial rule. A few years before the nationalist movement articulated these demands in the public sphere, Rukhmabai had framed them in the private sphere. More importantly, this framing took place in the context of an ongoing litigation. This suggests that her attempt to infuse public norms into domestic life was not simply a call for internal reform, but an invitation to the State to intervene and protect women’s rights against their husbands and within the family.113

I do not suggest, of course, that these arguments achieved mainstream consensus, or even popularity. More often than not, the authors of these texts were ignored, marginalized, ridiculed, or fiercely opposed,114 although, notably, opposition was also framed in the language of rights, suggesting at least a common terrain of contestation.115 The nationalist movement very consciously relegated the entire issue to the background, as a question that communities would have to deal with for themselves. This was also clear from the passage of the 1937 Muslim Personal Law (Shariat) Application Act, which sought to codify the application of sharia law to all Indian Muslims. What I do want to suggest, however, is that there existed a vocabulary of rights that transcended the public/private divide, and articulated a powerful vision of substantive equality, decisional freedom, and choice within ostensibly timeless and sacrosanct institutions such as marriage and the family. And I want to further suggest that the text and structure of the Indian Constitution makes sense only within the framework of this second, often marginalized vision of privacy within the private sphere.

Despite the existence of provisions such as Articles 26 (rights of religious denominations), 29 (right of any ‘section’ of citizens to preserve language, script, and culture) and 30 (rights of ‘minorities’ to education), which make specific mention of groups, the Fundamental Rights chapter, as a whole, clearly departs from according special sanctity to group autonomy. Previously in this book, we have discussed this in the context of religious groups as a whole, and I have argued that the Constitution is committed to the ‘anti-exclusion principle’: groups are accorded autonomy to the extent, and only to the extent, that their collective actions do not block individuals’ access to those essential goods that are required to live a life of dignity. I want to suggest that the same logic applies, by extension, to the family, because the family is another non-State body that exercises coercive power over individuals (especially women), in a manner that is very similar to the power exercised by religious communities over their adherents. Parallels include an absence of choice when it comes to membership, no feasible exit option, and an overarching level of control.

That the family (or the marital institution) bears no normative priority under the constitutional scheme is buttressed by the fact that other constitutions that have wished to protect the family have done so in express terms. One such is the 1937 Constitution of Ireland, from which the framers of the Indian Constitution borrowed heavily. Article 41(1) of the Irish Constitution states:

The State recognises the Family as the natural primary and fundamental unit group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law.116

The Indian Constitution contains nothing of the sort, suggesting the framers’ reluctance to borrow the concept of the family—which, we may recall, is the terrain on which personal laws exist—as a rights-bearing entity. This is, of course, a negative argument, showing only that the Constitution does not indicate the superiority of the familial institution or the marital union on the question of rights. The positive argument defending Sareetha—that, actually, the right to individual decisional privacy should prevail over privacy arguments that take the family or the house as their bases—remains to be made. It can be made, I suggest, by examining the constitutional provisions from which the dissenting opinion of Justice Subba Rao in Kharak Singh and the judgement of the Supreme Court in Gobind drew out an implied right to privacy.

At issue in Kharak Singh was the constitutional validity of a police regulation that authorized extensive surveillance of history-sheeters (persons with a prior criminal record). These included secret picketing of the suspect’s house, domiciliary visits at night, enquiries and reporting about his habits and movements, and the compilation of a comprehensive dossier relating to all of the above. The petitioner argued that this menu of police action violated his fundamental rights under Article 19(1)(a) (the freedom of speech and expression), Article 19(1)(d) (the freedom of movement), and Article 21 (right to life and personal liberty).

Justice Subba Rao (dissenting) agreed. Beginning with Article 21, he argued that the expression ‘personal liberty’ ‘extended to the full range of conduct which the individual was free to pursue’.117 He then made a very Brandeisian argument: that, in the modern age, ‘conduct’ was not limited to physical conduct, and personal liberty was not restricted to liberty of the physical body:

… as civilization advances the psychological restraints are more effective than physical ones. The scientific methods used to condition a man’s mind are in a real sense physical restraints, for they engender physical fear channelling one’s actions through anticipated and expected groves.118

Writing in 1962, Justice Subba Rao had anticipated an argument that would be developed and invoked decades later, in other jurisdictions:119 that the guarantee of personal liberty included a guarantee against forced conformism of thought and action, a conformism that could be psychologically compelled by constant, relentless State surveillance of an individual’s private life. This was the connection between Article 21’s right to personal liberty, and a right to privacy.

Justice Subba Rao then went on to argue that ‘the right of personal liberty … [is] a right of an individual to be free from restrictions or encroachments on his person, whether those restrictions … are directly imposed or indirectly brought about by calculated measures’.120 The very concept of ‘indirect restrictions’ imagines a right that has broken free of spatial boundaries. This was clarified further in his examination of Article 19(1)(d), where he noted, ‘If a man is shadowed, his movements are obviously constricted. He can move physically, but it can only be a movement of an automaton.’121 And even if, for the purposes of argument, Article 19(1)(d) only protected physical movement, that article read with Article 19(1)(a) (freedom of speech and expression) encompassed a broader liberty of conduct in a ‘free country’, where a man ‘can do whatever he likes, speak to whomsoever he wants, meet people of his own choice without any apprehension, subject of course to the law of social control. The petitioner under the shadow of surveillance is certainly deprived of this freedom.’122 Life under the shadow of surveillance was like a prisoner speaking to his wife, son, or friend in the presence of a jailor, in an atmosphere in which ‘it is impossible for him to express his real and intimate thoughts to the visitor as fully as he would like’.123

It was this understanding of privacy—an implicit right flowing from the rights to freedom of expression, freedom of movement, and personal liberty—that was conditionally accepted by the Supreme Court in Gobind, with the Court noting that the right would have to be developed on a case-to-case basis.124 And it was this understanding that was unconditionally accepted by a nine-judge bench of the Supreme Court in 2017. While declaring that the Indian Constitution guaranteed a fundamental right to privacy, the Supreme Court in K.S. Puttaswamy v. Union of India not only resurrected Justice Subba Rao’s dissenting opinion in Kharak Singh, but also affirmed the argument advanced above, in its operative order:

The right to privacy is protected as an intrinsic part of the right to life and personal liberty under Article 21 and as a part of the freedoms guaranteed by Part III of the Constitution.125

A combination of Justice Subba Rao’s dissent in Kharak Singh, the majority opinion in Gobind, and the judgement of the Court in Puttaswamy demonstrates that the foundation of the right to privacy under the Indian Constitution—whatever its ultimate framing and substantive content—lies in a combined reading of Articles 19(1)(a), (d), and Article 21. And here is the crucial point: each of these rights protects aspects of decisional autonomy, viz., to speak with freedom, to move with freedom, and to be free of direct and indirect constraints upon personal conduct. Justice Subba Rao’s insight in Kharak Singh was that none of these three rights could be effectively enforced unless there was an accompanying underlying right to privacy. The guarantee of privacy, thus, was a necessary constitutional implication, flowing from the guarantees of speech, movement, and personal liberty.

This derivation of the right to privacy under the Constitution demonstrates why Sareetha’s reading of Gobind’s ambiguous formulation was the correct reading. In other constitutions, the right to privacy was derived from provisions that explicitly indicated, or suggested, a spatial or institutional vision. This included the US Constitution’s Fourth Amendment, which protected ‘the right of the people to be secure in their persons, houses, papers, and effects’,126 or the Irish Constitution, which acknowledged the ‘family’ as a basic unit of society.127 As we have seen, formulations of this kind were consistent with different understandings of privacy, viz., the home as space, the home as an institution, or the home as a place where private decisions are typically made. For this reason, the jurisprudence of these jurisdictions has veered between these different understandings of privacy, moulded according to the nature of the case before the Court.

Under the Indian Constitution, however, there is no such ambiguity. As we have seen, a provision akin to the US Fourth Amendment was rejected during the Constituent Assembly Debates.128 However, contrary to what the Supreme Court suggested in M.P. Sharma, this did not mean that the very concept of privacy was rejected in the Constitution. What was rejected was a specific formulation, which the US Constitution drew from common law, targeted against the State tyranny of carrying out general warrants and searches against political opponents, and was, therefore, focused on the physical space of the home, and what it contained, viz., ‘effects’ and ‘papers’.129 The judgements in Puttaswamy recognized this, with more than one opinion acknowledging that the record of the Constituent Assembly only demonstrated that the framers did not wish to import that specific logic of the US Fourth Amendment into the Constitution. But the concept of privacy was not simply reducible to the prohibition of arbitrary searches and seizures, which was what the Fourth Amendment was limited to.130

Meanwhile, however, the presence of Articles 19(1)(a), (d) and 21 suggested an alternative view of privacy, freed from the constraints of spaces and institutions. Located within the contours of decisional autonomy, it was this view that Sareetha articulated via Gobind, and Puttaswamy affirmed three decades later.

Now, it may be objected that Articles 19(1)(a), (d), and 21 are directed against the State. And both Kharak Singh and Gobind were cases of State surveillance, not oppressive power relations within the family. In that sense, these cases remained solidly within the conventional public sphere, instead of dealing with private relations.

It is here that we must introduce another idea: categories of public and private do not come to us as a timeless, changeless, pre-existing binary. Rather, the binary is actively constructed by the State, through its laws, regulations, practices, and omissions. Section 9 of the Hindu Marriage Act is an excellent example of this: it is a State-made law that constructs the marital union as an entity within which constitutional norms of equality and decisional privacy do not apply. The challenge in Sareetha, therefore, was not a challenge against the private conduct of Sareetha’s husband. Rather, it was a challenge against a law that denied Sareetha the possibility of exercising her constitutional rights by constructing a private domain within which these rights were not applicable. And in striking down the law, Justice Choudary denied the State permission to do exactly that: to divide up the world into public and private domains in this facile manner, and to restrict the application of rights within the latter domain. What I have tried to argue is that there is no constitutional sanction for such action. Rather, the very logic of decisional privacy, as opposed to its spatial and institutional versions, militates against the construction of the public/private divide.

This, then, was the connecting thread between the dissident intellectual tradition of the late-nineteenth century, the constitutional text, and the judgement in Sareetha. Together, they advanced a transformative vision of constitutional justice that was based on democratizing what was traditionally thought of as the private sphere by introducing norms of equality and decisional privacy within the home, the family, and the community, and by holding the State to account for failing to respect this.

V. Sareetha: The Aftermath

A few months after Justice Choudary’s decision in Sareetha, the High Court of Delhi decided the case of Harvinder Kaur v. Harmander Singh Choudhry,131 which also involved a challenge to the constitutionality of Section 9. Disagreeing with Justice Choudary, Justice A.B. Rohatgi of the Delhi High Court observed that the purpose of the decree for restitution of conjugal rights was not to compel sex, but to bring about cohabitation, which meant ‘living together as husband and wife’.132 A Court did not, he held, have ‘the means … [or] the capacity to enforce its decree in the marriage bed’.133 Section 9 was constitutional, because ‘a spouse is entitled to the other’s society and if the law enforces this conjugal duty there is nothing wrong’.134

At the heart of the disagreement between Justices Choudary and Rohatgi, therefore, was the question of what exactly a decree of cohabitation implied. While Justice Choudary factored into his judgement the imbalanced and gendered power relationships that existed within the family, Justice Rohatgi refused to do so. And the reason for this becomes clear in the shape of a ‘general observation’ which he made after upholding the Section:

Introduction of constitutional law in the home is most inappropriate. It is like introducing a bull in a china shop. It will prove to be a ruthless destroyer of the marriage institution and all that it stands for. In the privacy of the home and the married life, neither Article 21 nor Article 14 have any place. In a sensitive sphere which is at once most intimate and delicate, the introduction of the cold principles of constitutional law will have the effect of weakening the marriage bond.135

Here, we have the spatial and institutional visions of privacy, expressed to the full. And more than that, we have a direct repudiation of Justice Choudary’s project of democratizing the conventional private sphere. Referring to both the home and to the marriage institution, Justice Rohatgi made it clear that constitutional norms could not be applied to the relationships that existed within these ‘sensitive spheres’. Effectively, he treated the private sphere as sovereign unto itself, noting that ‘constitutional principles find no place in the domestic code’.136 That he considered the basic unit of privacy to be the marital union, and not the individuals within it, was then made clear by his observation that ‘the spouses can claim a kind of sacred protection behind the door of the family home’.137 What the spouses did to each other behind that door was not, apparently, the law’s concern.

The year after this, the Supreme Court was called upon to resolve the disagreement between the Delhi and the Andhra Pradesh High Courts. It sided with the Delhi High Court, and held that Section 9 was constitutional. The Supreme Court held that ‘conjugal rights, i.e., the right of the husband or the wife to the society of the other spouse is not merely creature of the statute. Such a right is inherent in the very institution of marriage itself’.138 And Section 9, by enforcing this right, served ‘a social purpose as an aid to the prevention of break-up of marriage’.139

While the Supreme Court’s reasoning was not as categorical as the Delhi High Court’s, its reference to a right ‘inherent … in the very institution of marriage itself’ was a continuation of the same reasoning: that the rights-bearer was not the individual, but the institution. And the extent to which individuals had rights (in this case, the ‘right’ of the husband or the wife to each other’s company) was exercised because of, and through, their membership of the institution.

Sareetha, thus, was overruled. And, along with that, its transformative critique of the public/private divide, its focus on power structures and imbalances within the family, and, most of all, its incipient attempt to democratize the conventional private sphere and subject it to public law and constitutional norms also passed into history. There it awaits a long-overdue resurrection.

But it is a resurrection that, after three decades, suddenly appears possible. Not only does the reasoning of the nine-judge bench of the Supreme Court in Puttaswamy stand as a vindication of Sareetha’s transformative approach, but there are observations in that judgement that pointedly suggest that the time may have come for a rethink. In his concurring opinion, Justice Chelameswar observed that the relationship between privacy, State intrusion, and personal association ‘is still a doubtful area’.140 He followed this up with a footnote noting that ‘the High Court of AP held that Article 19(1)(c) would take within its sweep the matrimonial association in T. Sareetha Vs. T. Venkata Subbaiah, AIR 1983 AP 356’. However, this case was later overruled by this Court …’141

Overruled but, as Justice Chelameswar himself took pains to point out, now it is a doubtful area. And how would that doubt be resolved after Puttaswamy? The plurality opinion, authored by Justice Chandrachud, offered a resounding answer. After acknowledging, for the first time in judicial history, the feminist critique of privacy that has been at the heart of this chapter, Justice Chandrachud stated that ‘the challenge … is to enable the state to take the violation of the dignity of women in the domestic sphere seriously while … protecting the privacy entitlements of women grounded in the identity of gender and liberty’.142

It would be difficult to imagine a clearer or more emphatic endorsement of Justice Choudary’s transformative vision of the Constitution.

VI. Conclusion: The Implications of Sareetha’s Transformative Vision

Sareetha was a controversial decision. Critics pointed out that, over the years, Section 9 had been watered down so much that it was virtually toothless.143 It could not be enforced by jailing the defendant, and even attachment of property was rare. At best, non-compliance with a decree for restitution of conjugal rights for a period of one year could itself become grounds for divorce under the Hindu Marriage Act, but nothing more.144 So, far from compelling sexual intercourse, it didn’t even effectively compel cohabitation. Other critics have taken issue with Justice Choudary’s assumption that the remedy was biased against women, pointing out that it is often deserted wives who use Section 9 for legal redress145 (both these points were discussed, to varying degrees, in the Delhi High Court’s judgement).

There is merit in these criticisms, and it is certainly open to question whether, even if it had stood, Sareetha would have had any significant impact upon the rights of women in the family. However, what was ultimately crucial about Sareetha was not so much its outcome, but its reasoning and the implications that the reasoning, if applied consistently, would have for other areas of law. For example, through a specific exception under the Indian Penal Code, non-consensual sexual intercourse between a man and his wife is not ‘rape’. The ‘marital rape exception’, as is well known, bases itself in the old common-law belief that marriage entails a one-time, permanent, and irrevocable consent to sex,146 as well as the common-law legal regime of coverture, where the legal personality of the wife was subsumed within that of her husband, and who, therefore, conceptually, could not rape her.147

Those defences cannot now be invoked. What can, and has been, invoked, however, is the concept of marital privacy,148 and the need to keep the family together while keeping the State out of the bedroom. These are defences grounded in the institutional and spatial conceptions of privacy. Under Sareetha’s two-pronged reasoning—where, first, decisional privacy was given normative priority over spatial and institutional privacy, and, second, the reality of unequal power structures within the family was taken into account when determining the constitutionality of a law—it is clear that the marital rape exception can no longer stand.149

Along with the marital rape exception, an entire branch of law would also not be able to stand. In 1952, the High Court of Bombay held that uncodified personal laws were not subject to the Constitution. In State of Bombay v. Narasu Appa Mali, the Court held that ‘personal laws’ did not constitute ‘law’ under Article 13 of the Constitution and for the purposes of the Fundamental Rights chapter.150 This was because, among other things, they were derived from scripture, and not the result of any conscious act of legislation.

However, as Justice A.M. Bhattacharjee points out in his critique of the judgement,151 what the Court failed to note is that whatever the source of personal laws, the State was deeply implicated in their existence by actively enforcing them152 (indeed, the authority that personal laws enjoyed in colonial India stemmed from conscious State action, such as the Regulations of 1772 and 1793).153 This, of course, was precisely the point made in Sareetha: the private sphere does not exist autonomously, but is defined and constructed by the State through its laws and practices.154

Furthermore, as a piece of history, the Court’s analysis was entirely inaccurate. What had come to be known as personal law by 1952 was a motley blend of scripture and custom, sieved through a century and a half of colonial legal interpretation and even, at times, invention.155 More importantly, however, the decision in Narasu Appa Mali replicated the colonial logic of treating the community, as expressed through its personal law, as the autonomous site, or unit, of privacy (with the exception that the State could now, under the Constitution, legislate on personal law with a view to social reform), regardless of the rights that it extended or denied to its members.

In denying the community or, for that matter, any institution normative priority over individuals when it came to the fundamental individual right to privacy, Sareetha fatally undermined the logic that underlay Narasu Appa Mali. The result, inevitably, would be that personal laws governing the private sphere would be subject to fundamental rights in the same manner that statutes and ordinary legislation are.

Lastly, Sareetha’s logic would also impact one of the most crucial, and legally under-examined, issues of the private sphere: that of unpaid housework overwhelmingly performed by women in households,156 as discussed in the last chapter. As Don Slater points out, the public/private divide arose, at least in part, as a gendered division in the kinds of productive processes: ‘… the public world of work, production, and enterprise on the one hand, and the private world of domestic life and reproduction on the other’.157 While the labour movement has been somewhat successful in introducing public law norms into the relationship of employment, the household and the productive processes within the household remain off-limits, under a continuing spatial/institutional vision of privacy. Therefore, ‘the rules governing the sexual division of labour in the family have been placed beyond the scope of justice’.158

It was this vision that, as we saw, Sareetha undermined, by introducing the ‘cold principles’ of constitutional law into the home. In the previous chapter, we examined how the constitutionalization of remuneration for housework flows from PUDR’s transformative reading of the Constitution. Sareetha shows us how, at an even deeper level, the Constitution is committed to this manner of transformation.159
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Speech, Association, Personal Liberty, and the State of Exception: Jyoti Chorge v. State of Maharashtra
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Freedom of opinion and freedom of association … [are] the two lungs that are absolutely necessary for a man to breathe the oxygen of liberty.

M.K. Gandhi, speech at the 36th Congress Session (1921)

I do not think that it was ever intended that Parliament could, at its will, treat the normal as the abnormal or the rule as the exception.

Justice Fazl Ali (dissenting), A.K. Gopalan v. State of Madras

ON 24 MARCH 2015, in Shreya Singhal v. Union of India,1 the Supreme Court struck down Section 66A of the Information Technology Act. This provision, which criminalized ‘grossly offensive’, ‘annoying’, and ‘inconvenient’ online speech, had been regularly used to target political opposition. In a soaring judgement that dwelt upon the foundational importance of free speech in a pluralist democracy, Justice Rohinton Nariman marshalled half a century of legal precedent to hold that the Constitution’s free speech guarantee allowed advocacy of repugnant or even revolutionary views, and only permitted the State to penalize speech that constituted ‘incitement to violence’.

The Unlawful Activities Prevention Act (UAPA) is India’s umbrella anti-terrorism legislation. Section 2(o)(ii) of the UAPA defines an ‘unlawful activity’ to include anything that ‘disclaims, questions, disrupts or is intended to disrupt the sovereignty and territorial integrity of India’.2 Associations with ‘unlawful activity’ as their object can be banned by the government,3 and members of these associations imprisoned for up to two years.4 There are parallel and more stringent punishments associated with membership of ‘terrorist gangs’.5

How could the jurisprudence of the Supreme Court in Shreya Singhal coexist with a law that criminalizes ‘questioning … the sovereignty of India’, and punishes a concept as fluid as ‘membership’? In Jyoti Chorge v. State of Maharashtra,6 the Bombay High Court held that it could not. Dealing with the bail applications of a group of individuals accused of being members of the banned Communist Party of India (Maoist)—popularly known as Naxals—Justice Abhay Thipsay held that the prosecution’s evidence—that the accused had attended meetings, and were found in possession of literature supporting Naxalism—was insufficient to establish even a prima facie case under the UAPA. The concept of ‘membership’ of unlawful groups and terror gangs did not include passive membership (such as attending meetings, expressing sympathy, and so on), but only active membership, which was limited to incitement to lawless action.

In this manner, Justice Thipsay reconciled the Supreme Court’s free speech jurisprudence with the text of India’s anti-terror legislation. However, just a few months later, another judge of the Bombay High Court rejected the bail applications of individuals who were part of the very same group.7 And Justice Thipsay’s judgement remains an outlier.Not rejected by the Supreme Court, but not endorsed either, it enjoys a curious life in limbo.

In this chapter, I argue that Jyoti Chorge v. State of Maharashtra was a transformative judgement, because it was the clearest and most coherent act of judicial resistance to an almost overwhelming trend in Indian constitutional jurisprudence: the courts’ willingness to uphold and endorse laws that severely curtail civil liberties by citing exceptional situations. I begin by outlining the gradual evolution of the Supreme Court’s jurisprudence on the freedom of speech and association, which is meant to apply to times of normalcy (I); the Court’s pro-liberty standards, however, have never been applied to two legal regimes that are specified under the Constitution: preventive detention under Article 22 (II), and the state of ‘Emergency’ (III).

In the context of the relationship between individual rights and State power, both these situations have seen the Court invert its normal legal and constitutional standards. However, while preventive detention and Emergencies are defined within the Constitution itself, over time, the Court has allowed its approach to these exceptional situations to become a norm, especially in the context of ‘anti-terror’ laws. Effectively, in assessing such laws, the Court has replicated its state of exception jurisprudence, and endorsed the creation of ‘a permanent state of emergency’.8

In this context, I argue (V) that Justice Thipsay’s judgement in Jyoti Chorge repudiated every element of this ‘permanent state of exception jurisprudence’. Furthermore, this approach was the correct one: the framing of the Constitution marked a decisive break from the colonial culture of authority to a rule-bound regime, where exceptions were to be strictly and narrowly defined (VI). I conclude by examining the impact of Justice Thipsay’s approach upon other restrictive legal regimes that continue to exist in various states, and how we might examine their constitutionality afresh (VII).

I. States of Normalcy: Freedom of Speech and Association under the Constitution

Article 19(1)(a) of the Constitution guarantees the freedom of speech and expression.9 Article 19(2) permits the State to impose ‘reasonable restrictions’, ‘in the interests of’ eight specified grounds. Three of these grounds, viz., the sovereignty and integrity of India, the security of the State, and public order, suggest that the regulation of subversive or revolutionary speech is an important constitutional concern.10 Of course, Article 19(2) does not interpret itself: the question of what constitutes a reasonable restriction in the interests of public order (for example) has to be decided by the courts.11

In interpreting reasonableness, the Court began its journey by adopting a highly deferential approach towards the State. It upheld a colonial blasphemy law (S. 295A of the IPC) as well as a colonial-inspired press censorship law, holding that the State’s assessment of the dangers of subversive speech must be trusted. In 1960, however, this began to change. In striking down a law that criminalized advocating for tax evasion, the Court began to hold that the State must establish a relationship of ‘proximity’ between the speech that it wished to control or censor, and the public disorder that it feared. While the Court backslid a mere two years later in upholding the hated colonial law of sedition, its jurisprudence since then has been largely progressive. In 1989, it held that the connection between speech and public disorder must be as proximate as that of a ‘spark in a powder keg’. And this finally culminated in Shreya Singhal v. Union of India, where the requirement of proximity and imminence was recast in the language of advocacy and incitement.

The history of the Court’s free speech jurisprudence and, by extension, its jurisprudence on the freedom of association and assembly is thus an arc that gradually bends towards greater freedom. After Shreya Singhal, not only is incitement to imminent lawless action the only situation in which speech is punishable, but the burden of proving that there exists such a situation is placed upon the State, and is always subject to judicial scrutiny.12 However, as the succeeding sections show, when it comes to ‘exceptional situations’, the Court has honoured its own civil rights jurisprudence far more in breach than in observance.

II. States of Exception—A: Preventive Detention

On 8 June 2017, in the aftermath of caste violence in the district of Saharanpur, the Government of Uttar Pradesh arrested Chandrashekhar Azad, a rising Dalit leader, on charges of rioting, attempt to murder, and looting. Azad was granted bail in November of that year, with the judge observing that the charges appeared to be ‘politically motivated’. Even before he could walk free, however, the government issued an order of preventive detention against him under the 1980 National Security Act, on the basis that his release ‘could’ threaten public order and security.13 Azad spent more than a year in jail without bail or trial before being released.

Azad’s detention was not unique. In 1982, Professor Upendra Baxi wrote that the Indian legal system was constituted by two parallel regimes: while the criminal justice system (CJS) was characterized by elements of due process, personal rights, and rigorous judicial review of State power, these features were absent in a parallel ‘preventive detention system’ (PDS). According to Baxi, the PDS was an institution ‘authorized by the Constitution itself’.14 By this, Baxi presumably meant Article 22, which mandates that every arrested person be produced before a judicial authority within twenty-four hours, but, at the same time, allows Parliament to override this safeguard through legislation.15 Further safeguards—in the form of periodic review of detention by an Advisory Board16—can also be overridden by Parliament.17

Of course, the preventive detention regime is not self-interpreting. Its ‘parallel’ operation, therefore, flows not so much from the constitutional text, as it does from the jurisprudence of the Supreme Court. This jurisprudence is marked by two glaring features: first, the Court has insulated the preventive detention regime from the rest of the Fundamental Rights chapter; and then, within the now self-contained regime of preventive detention, it has upheld executive supremacy and judicial deference.

The insulation of the preventive detention regime began in 1950 with A.K. Gopalan v. State of Madras.18Gopalan challenged the first (of many) preventive detention laws passed by the newly independent republic, and saw the first (of many) judicial verdicts in favour of the State.

In Gopalan, the Supreme Court rejected a constitutional challenge to the Preventive Detention Act of 1950. The case saw six separate opinions written by the six Justices on the bench (one of whom, Fazl Ali, dissented), and its exact ratio has always been controversial. It is broadly accepted, however, that Gopalan advanced the ‘silos theory’19 of fundamental rights: that is, separate fundamental rights (such as Articles 14, 19, 21, etc.) were to be read separately. An individual detained under a preventive detention law, authorized by Article 22, could not argue that because his detention violated his freedom of speech, it should also be tested under Article 19(1)(a) of the Constitution. If the preventive detention law fulfilled the procedural requirements of Article 22, it was constitutionally valid.

The silos theory was famously overruled in R.C. Cooper v. Union of India,20 which held that fundamental rights formed an integrated whole and had to be read together. Now, had this approach been followed faithfully, a preventive detention law—which, undoubtedly, violated a detainee’s right to freedom of speech and expression—would have had to be tested on the proximity requirement of Article 19(2). In other words, the mere fulfilment of the safeguards under Article 22 (the constitution of the advisory board or the legislative overruling of it) would no longer be enough to sustain the constitutional validity of a preventive detention law. However, somebody forgot to inform the Supreme Court.

In Haradhan Saha v. State of West Bengal,21 the Court somehow managed to hold,‘even if Article 19 be examined in regard to preventive detention, it does not increase the content of reasonableness required to be observed in respect of orders of preventive detention’.22 This reasoning, however, is deeply flawed. Article 22 merely lays down some procedural formalities that preventive detention has to comply with (such as the existence of parliamentary legislation), and it has nothing to say about substantive reasonableness. So, despite R.C. Cooper, and despite the fact that the Supreme Court would go on to hand down a host of judgements over the years in which it ‘read together’ Articles 14, 19 and 21,23 in the very domain of law that originally gave rise to the silos theory, i.e., preventive detention, the Court continued to pretend that Article 22 existed in splendid isolation.24

The effect of this was simple and devastating. A number of provisions that simply wouldn’t have withstood scrutiny had the Court applied its evolving civil rights jurisprudence (that would eventually culminate in Shreya Singhal) were upheld simply because they were part of a preventive detention law. So, for example, in State of Punjab v. Sukhpal Singh,25 while interpreting preventive detention under the anti-terror Terrorist and Disruptive Activities (Prevention) Act (TADA), the Court held that:

The power of preventive detention is precautionary power exercised reasonably in anticipation and may or may not relate to an offence … the anticipated behaviour of a person based on his past conduct in the light of surrounding circumstances may provide sufficient ground for detention.26

Readers will notice the striking similarity of the judgement with the Supreme Court’s early free speech jurisprudence. For example, in Virendra v. State of Punjab, pre-censorship of a magazine had been justified on the grounds that a language agitation in Punjab ‘might at any time’ take a violent turn. Similarly, here the ‘anticipated behaviour’ of an individual, though based on ‘adequate materials’, was held to be sufficient justification for preventive detention.27 And like Virendra, Sukhpal Singh decided that this judgement was best left to the executive, because ‘those who are responsible for the national security or for the maintenance of public order must be the judges of what the national security or public order requires’.28 Both cases, therefore, justified the infringement of civil liberties for preventive reasons, without any substantive check on how these reasons were invoked by the State. The only distinction is that while this position was entirely reversed by Ram Manohar Lohia in the domain of free speech and civil liberties, it continued to hold the field in the domain of preventive detention.

This exceptional character of the preventive detention regime was highlighted even more starkly in A.K. Roy, where the constitutionality of Indira Gandhi’s National Security Act (the law under which Chandrashekar Azad was detained) was challenged. In A.K. Roy, the Court held adequate a chain of authority and accountability that solely involved executive action (the commissioner of police as the detaining authority, subject to review powers by the central government).29 Furthermore, the trigger for the government exercising its powers of preventive detention was its subjective satisfaction that a person needed to be prevented from ‘acting in any manner prejudicial to the defence of India, the relations of India with foreign powers, or the security of India’.30 Notably, the latter two categories simply replicated two of the sub-clauses of Article 19(2), and it was argued in A.K. Roy that their very elasticity and vagueness effectively vested unbridled power in the hands of the executive. The Court’s answer to this, in effect, was,‘that’s too bad’:

… there are expressions which inherently comprehend such an infinite variety of situations that definitions, instead of lending them a definite meaning, can only succeed either in robbing them of their intended amplitude … if it is permissible to the legislature to enact laws of preventive detention, a certain amount of minimal latitude has to be conceded to it in order to make those laws effective. That we consider to be a realistic approach to the situation … though an expression may appear in cold print to be vague and uncertain, it may not be difficult to apply it to life’s practical realities.31

There are two remarkable features about this passage. The first is that the Court ran together three very different concepts: one, that an expression, by its very nature, had infinitely wide amplitude; two, that the legislature was being given ‘minimal’ latitude; and three, that the legislature was acting ‘realistically’. In running them together, the Court effectively stated the realistic approach simply was to allow the legislature minimal latitude by permitting the use of words with an infinite amplitude. However, if infinite amplitude was both minimal and realistic, then it is difficult to see what, if anything, would violate either of those two conditions, and when, if ever, a law could be held unconstitutional (in other words, judicial scrutiny became essentially meaningless).

And secondly, while accepting that the words ‘in print’ may appear vague and uncertain, the Court held that they may not prove difficult in application (by the executive). This was a striking reversal of the doctrine of vagueness as applied to ordinary statutes. A few decades later in Shreya Singhal, as the Court would explain, vague statutes were unconstitutional precisely because they allowed the executive too great a discretion to infringe upon people’s rights. In A.K. Roy, however, the Court held that a vague statute was constitutional because, presumably, the executive would apply it in a straightforward and predictable way. Almost four decades of the NSA’s operation, culminating in the detention of Chandrashekhar Azad, show that, not for the first or the last time, the Court’s faith in allowing vast discretionary powers to be vested in the executive was misplaced.

This Janus-faced approach of the Court—rhetorically repudiating the silos theory, while continuing to quietly apply it, and effectively insulating Article 22 from the rest of the Fundamental Rights chapter—continues till date, and was evident as recently as 2012. In Dropti Devi v. Union of India,32 the Supreme Court upheld the constitutional validity of the Conservation of Foreign Exchange and Prevention of Smuggling Activities Act (COFEPOSA), whose stated justification for authorizing preventive detention was ‘the conservation and augmentation of foreign exchange and prevention of smuggling activities’.33

After reciting the now-familiar development of law that made preventive detention laws subject to Articles 14, 19, and 21, the Court’s legal analysis of whether the requirements of these Articles were satisfied occupied precisely zero paragraphs. After noting, ‘the menace of smuggling and foreign exchange violations has to be curbed’,34 the Court simply stated, like an incantation, that ‘on the touchstone of constitutional jurisprudence, as reflected by Article 22 read with Articles 14, 19 and 21, we do not think that the impugned provision is rendered unconstitutional’.35

Why? The Court did not—or could not—answer.

We are now in a position to understand Baxi’s insight, with which we began this section: that the preventive detention regime exists parallel to the criminal justice regime. This has happened through a two-step process: first, the preventive detention regime has been effectively insulated from the rest of the Fundamental Rights chapter, by allowing the ghost of Gopalan to live on within the shadow of Article 22. And then, the foundational principles that govern the interpretation of other fundamental rights have been inverted under the preventive detention regime. At the heart of this inversion is the fact that the enabling legislation establishes a regime of executive supremacy. As the Nazi legal theorist Carl Schmitt famously wrote, ‘Sovereign is he who decides the state of exception.’36 The preventive detention regime is our first indigenous, judicially sanctioned state of exception.

III. States of Exception—B: Emergency

The Indian Constitution also enshrines a more familiar state of exception. The President is authorized to declare a state of Emergency if she is satisfied that ‘the security of India or of any part of the territory thereof is threatened, whether by war or external aggression or armed rebellion’.37 During an Emergency, Article 19 of the Constitution stands suspended, and the President is also authorized to pass an order effectively suspending other fundamental rights (except Articles 20 and 21).38 The Emergency regime, which mirrors, in large part, the regime imposed by the British in colonial India,39 therefore, constitutes what Giorgio Agamben calls ‘a suspension of the juridical order’.40

Between 1962 and 1975, India was governed under multiple, successive emergency regimes, precipitated by the 1962 war with China, and the 1965 and 1971 wars with Pakistan. This culminated in the last, and most infamous, Emergency, imposed by Prime Minister Indira Gandhi after a series of political setbacks. Indira Gandhi justified the Emergency by arguing that the escalating protests against her rule constituted a grave internal disturbance.41 It is now widely accepted that the justification was specious, and was advanced only to provide legal cover for the consolidation of political power and the systematic (and often violent) persecution of dissent. The infamy of Gandhi’s political conduct, however, was matched by the infamy of the Supreme Court’s judicial conduct. In ADM Jabalpur v. Shivakant Shukla,42 the Court held that under the prevailing Emergency regime, the judiciary was barred from reviewing the habeas corpus petitions of the individuals who had been detained by the State. As a result, thousands of political opponents were subjected to unreviewed administrative detention. Many of them were tortured, and some were killed.43

ADM Jabalpur was a discredited decision at the moment of its birth. After the end of the Emergency and Indira Gandhi’s electoral defeat, the incoming Parliament undid some of its worst effects through the Forty-Fourth Amendment. And after forty years, the Supreme Court held that it had, indeed, been tragically mistaken in 1976.44

However, the importance of ADM Jabalpur lies in how the four judges in the majority visualized the relationship between the Court and the executive during a state of exception. A close reading of their reasoning reveals that, far from being an outlier, as it is often proclaimed to be, ADM Jabalpur marked a continuity in the judiciary’s approach to the state of exception: a continuity both with the preventive detention regime that we have discussed above, and a continuity with the Court’s own emergency powers jurisprudence. This continuity is marked by four features.

A. Executive Supremacy

At the heart of our constitutional order is the requirement that the State justify a restriction upon civil rights before a court of law, and that the court scrutinize the State’s legal arguments as well as the factual foundations upon which those arguments are based, in light of established constitutional standards. The Emergency regime, however, marks a complete inversion of this principle. It is the executive that defines both when an Emergency regime may come into existence, and what rights citizens may enjoy under that regime.45 In ADM Jabalpur, this position was articulated most lucidly in the concurring opinion of Justice Beg, where he observed:

Conditions may supervene, in the life of a nation, in which the basic values we have stood for and struggled to attain, the security, integrity, and independence of the country … may be imperilled by forces operating from within or from outside the country. What these forces are, how they are operating, what information exists for the involvement of various individuals … could not possibly be disclosed publicly or become matters suitable for inquiry into or discussion in a Court of Law.46

A similar logic was at play in the Court upholding Section 16(9A) of the Maintenance of Internal Security Act (MISA), which effectively barred a detainee from being informed of the grounds of his detention. Chief Justice Ray upheld the provision on the basis that the grounds of detention were ‘confidential and deemed to refer to matters of State and to be against public interest to disclose’,47 and that ‘the provision for periodical review entrusted to the Government under Section 16A(4) of the Act in the context of emergency provides a sufficient safeguard against the misuse of power …’48 And to the fear that the vesting of unreviewable Roman era-style dictatorial powers with the executive (to be used at a time of its own choosing) was simply creating an architecture of abuse, the Court’s response was: ‘It simply can’t happen.’ For example, Justice Chandrachud noted:

… above all the lofty faith in democracy which ushered the birth of the Nation will, I hope, eliminate all fear that great powers are capable of the greatest abuse.49

The regime of executive supremacy under the State of Emergency, therefore, boiled down to this: it was the executive’s decision when to trigger an Emergency, what rights to allow citizens to exercise during an Emergency, and to set up a self-referential regime of accountability where the executive would sit in judgement over complaints against abuse of power by the executive. The constitutional concerns about the vesting of such concentrated and unaccountable power were rejected through incantations of good faith and trust in the benevolent motives of the government, and a recitation of the formula that the possibility of abuse could not be grounds to strike down a law.

B. Denial of Remedies

The Presidential Order under the State of Emergency barred individuals from approaching courts to enforce their rights under Article 21 of the Constitution, including the right to habeas corpus. It was argued before the Supreme Court that this effectively amounted to effacing Article 21 itself, because a right without a remedy, or a mechanism for enforcing it, was illusory. The Court rejected this argument, noting that the right under Article 21 continued to exist; it was simply that, during the period of the Emergency, nobody could move the courts to enforce it.

C. The Jurisdiction of Suspicion

Thirdly, ADM Jabalpur endorsed and authorized what Justice Beg referred to as the ‘jurisdiction of suspicion’:

[P]reventive detention, in itself, is a departure from ordinary norms … It has been aptly described as a ‘jurisdiction of suspicion’ … it enables executive authorities to proceed on bare suspicion which has to give rise to a ‘satisfaction’ …50

Notice, however, that the ‘satisfaction’ involved was nothing more than the subjective belief of the executive that a person might be a threat in the future. Here again, therefore, we see an inversion of norms. Not only did the jurisdiction of suspicion eschew any requirement of proximity between the perceived threat and an actual instance of lawbreaking, but the executive’s own assessment of the nature of the threat, and the factual foundations upon which its suspicion existed, were beyond the purview of judicial scrutiny.

D. Salus populi suprema lex

Such a complete inversion required a powerful justification to legitimize it. The Court found it in the incantation that extraordinary times require extraordinary measures. Justice Beg wrote, ‘Even parents have to take appropriate preventive action against those children who may threaten to burn down the house they live in.’51 Apart from infantilizing citizens as unruly children, this image of the burning house at the cusp of destruction and needing drastic preventive action to be saved animated much of the four judgements.52 The majority judges drew upon the constitutional traditions regarding Emergency powers in the United Kingdom53 to hold that the ultimate, overarching value was that of salus populi suprema lex, i.e.,‘the people’s welfare is the supreme law’. Without the conditions of security under which people’s welfare could be pursued, the concept of individual rights was meaningless. For this reason, the Court rejected ‘a too liberal application of the principle that courts must lean in favour of the liberty of the citizen …’54

It was this combination of precepts—the State’s responsibility to preserve the basic framework within which rights remained meaningful, and the State’s paternal power to pre-empt and punish in order to do so—that finally drove the majority into perhaps its most notorious holding in ADM Jabalpur, i.e., that fundamental rights were a ‘gift’ to individuals from the State, and that could be taken away by the State, based on its determination of what salus populi demanded in a particular situation.55 And the determination of what constituted the people’s welfare was essentially a matter of ‘high State policy’, circling back to the first proposition of ADM Jabalpur: that of unreviewable executive supremacy.

E. Conclusion: ADM Jabalpur and the Culture of Authority

The Supreme Court in ADM Jabalpur endorsed a series of interlocking, interpretive propositions. First, that under the constitutional order, there exists a state of normalcy and a state of exception, the paradigmatic example of which is an Emergency. Second, that the executive has the sole prerogative of determining when the state of exception ought to replace the default state of normalcy, and what is to happen with respect to citizens’ rights during an Emergency. Third, that the executive is guided by the principle of salus populi suprema lex. It is not for the courts to ask either whether the conditions requiring the state of exception to be called really exist or whether the executive’s actions actually serve public welfare or not. Fourth, that during the state of exception, the executive can suspend rights, suspend remedies, and be the sole arbiter both for the content of the right and for the remedy. And lastly, that the fact that such a power is vested in the executive and is capable of abuse is no ground for the power not existing. The executive is always presumed to act in good faith. In sum, salus populi suprema lex operated like a blank cheque for State impunity, or, in terms more familiar to constitutional law, like the ‘Ninth Schedule’ of constitutional interpretation.56

These propositions can be subsumed under a single phrase: ADM Jabalpur endorsed a ‘culture of authority’. It authorized a state of affairs where the political executive could act without giving reasons or justifications for its actions, either to citizens, or to courts. In such situations, whose initiation and continuation itself was left to the executive, individuals lost their status as rights-bearing citizens, and became—for the duration of the Emergency—colonial-era subjects once again.

IV. States of Exception—C: Salus populi suprema lex

The depravity of Indira Gandhi’s Emergency, its decisive electoral repudiation, the starkness of the verdict in ADM Jabalpur, and some particularly ill-advised remarks by the majority judges have all combined to create a perfect storm, and assign to the case a special and unique place in constitutional hell. According to popular narrative, ADM Jabalpur marks the lowest point in the history of the Supreme Court, from whose shadow the Court redeemed itself by developing public interest litigation in the 1980s.57

This is a mistake. On a careful reading of the majority opinions in ADM Jabalpur, one is immediately struck by the number and range of precedents invoked by the Court. These included judgements both from the UK, and from colonial Indian courts, but they also included post-Independence judgements of the Supreme Court. As Kalyani Ramanth correctly points out, ADM Jabalpur had its antecedents.58 For example, in Makhan Singh v. State of Punjab,59 a 1964 judgement involving the Emergency proclamation arising out of the war with China, the Supreme Court had held that the proclamation barred the right to move the courts for any remedy, including those under specific statutes such as the Code of Criminal Procedure. In language that was virtually identical to that of ADM Jabalpur, the Court observed:

How long the Proclamation of Emergency should continue and what restrictions should be imposed on the fundamental rights … are matters which must inevitably be left to the executive because the executive knows the requirements of the situation and the effect of compulsive factors which operate during periods of grave crisis, such as our country is facing today … in a democratic State, the effective safeguard against abuse of executive powers whether in peace or in emergency, is ultimately to be found in the existence of enlightened, vigilant, and vocal public opinion.60

In this distilled paragraph, the many aspects of ADM Jabalpur are present: executive supremacy, the denial of remedies, an unquestioning faith in the executive, the abdication of the courts as the protectors of rights, and in favour of the political process, when the very rights that are suspended (such as personal liberty) constitute the prerequisites of any meaningful political process.61

Examples of similar cases could be multiplied,62 but it is sufficient to say that before ADM Jabalpur, the Supreme Court had a consistent tradition of upholding absolute executive supremacy in the context of Emergency powers. Much more importantly, however, this tradition would continue even after ADM Jabalpur, after its repudiation by Parliament through the Forty-Fourth Amendment, and even after public recantation by some of the judges involved.

But it would continue informally: although an Emergency has never been declared after Indira Gandhi’s defeat, the elements of the Emergency that we have discussed in the previous section have been repeated in a slew of ‘anti-terrorism laws’, and have been upheld by the Court. In the words of Ujjwal Kumar Singh, what this has done is to create a regime of ‘interlocking legal systems’,63 where the state of exception and the state of normalcy become so enmeshed with each other, and what was meant to be a temporary and defined situation (under the Constitution) has been converted into a permanent and undefined one.64

To understand this better, let us go back to the four factors that defined the judicial approach in ADM Jabalpur, viz., executive supremacy, denial of remedies, the jurisdiction of suspicion, and salus populi suprema lex as the overarching principle, and examine what role they have played in the Supreme Court’s adjudication in the years after ADM Jabalpur.

A. Executive Supremacy

In Kartar Singh v. State of Punjab, the constitutional validity of the Terrorist and Disruptive Activities (Prevention) Act (TADA) was challenged. TADA, a temporary law that was originally enacted to contain insurgency in Punjab, was eventually extended to all of India. To strengthen the hand of law-enforcement agencies, TADA made a number of departures from accepted principles of criminal procedure, such as allowing confessions made to police officers, authorizing detention for up to one year during the pendency of the investigation, and so on. The petitioners argued that these ‘extraordinary provisions’ violated the rights of the accused under Articles 14, 19, and 21 of the Constitution.

In Kartar Singh, the Supreme Court began by painting a picture of India as a nation at war, observing that many cities had been engulfed with ‘blood bath, firing, looting, mad killing … and reducing those areas into a graveyard’.65 After spending around ten paragraphs in this vein, the Court set the stage for the constitutional analysis that was to follow, noting, ‘to redress all the multiple dimensions of crimes … is … of course a very difficult task because the crimes and the criminals do not respect frontiers and the field of operation of the activities of the criminals know no territorial limits’.66 However, the question of whether terrorism required special laws that loosened procedural safeguards, or whether it could be dealt with under the existing legislative framework, was actually at the heart of the controversy before the Court. In other words, purporting to state an uncontroversial factual position, the Court smuggled in its conclusion into the very premises of the argument.67

The factual narrative that the Court presented as a set of undisputable axioms was soon transmuted into constitutional argument. So, while considering the validity of the provisions establishing special courts, the Court observed that the ‘harsh and drastic’ provisions of the Act, ‘departing from the procedures prescribed under the ordinary procedural law, are evidently for the reasons that the prevalent ordinary procedural law was found to be inadequate’.68 The same justification was applied a few paragraphs later to uphold the validity of making police confessions admissible, with the Court noting ‘the gravity of terrorism unleashed by the terrorists and disruptionists endangering not only the sovereignty and integrity of the country but also the normal life of the citizens, and the reluctance of even the victims as well as the public in coming forward, at the risk of their life’.69 In both paragraphs, what was conspicuous by its absence was the Constitution: the constitutional justification of TADA occurred by invoking the state of exception, and not by invoking the Constitution.

The Court engaged in an almost identical act of context setting ten years later, while considering the constitutional validity of the Prevention of Terrorism Act (POTA), which was the successor to TADA (TADA had been allowed to lapse after public outcry). POTA was challenged on similar grounds. Like in Kartar Singh, the Court in People’s Union for Civil Liberties (PUCL) v. Union of India, began by setting out a series of factual propositions that were treated as axioms, and which would go on to shape its legal analysis. Terrorism, it held, was ‘the most worrying feature of contemporary life’,70 which needed ‘new approaches … and new laws’,71 because what was at stake was ‘a kind of war’.72 Here again, contested factual propositions were treated as a background to the judgement, even before the Court identified, addressed, and dealt with the constitutional arguments.

The corollary to treating the state of exception as the established, normative background within which the Act was to be examined was, as we have seen, vesting concentrated powers in the hands of the executive, including the power to be a judge in its own cause. In the anti-terror cases, this aspect of executive supremacy was upheld by the Court in three separate contexts: at the stage of the triggering of the legal regime of the state of exception, at the stage of implementation, and finally, at the stage of accountability.

At the stage of triggering, in Kartar Singh, the Court upheld the power granted to the government to ‘declare’ an entire area as an ‘affected area’, to which the provisions of the Act would apply. It upheld a similar provision (with minimal judicial scrutiny for exceptional situations) in Naga People’s Movement for Human Rights v. Union of India, which challenged the constitutional validity of the Armed Forces Special Powers Act.73 Then, at the stage of implementation, in Kartar Singh, the Court upheld a provision that allowed confessional statements to be taken by ‘executive magistrates’, who were nominees of the central government, instead of ‘judicial magistrates’ (trained judges).74 The Court made the highly circular argument that because executive magistrates were given judicial functions to perform, they were ‘holding judicial office’.

Similarly, in Naga People’s Movement for Human Rights, the Court adopted the army’s own ‘List of Dos and Don’ts’ for soldiers exercising force under the Armed Forces (Special Powers) Acts (AFSPA) as ‘binding’, and went one step further—not only allowing executive supremacy under the regime of the state of exception, but effectively endorsing military supremacy. And finally, at the stage of accountability, in response to documented evidence of police abuses that were enabled by the legal regime established by the TADA, the Court’s response in Kartar Singh was that it was ‘heart-rending to note’ all of this, and it advised the enforcing authorities to ‘keep in view’ the considerations of dignity and equal rights, lest the Court be forced to exercise its ‘majestic judicial authority’.75 Similarly, while examining and upholding the impunity granted to the military by the AFSPA, the Court observed that a complaint about misuse or abuse of power ‘should be thoroughly enquired into … and the victim should be compensated by the State … and sanction should be granted to prosecute’.76 Here, the Court’s role was reduced to that of a concerned bystander doling out gratuitous and unenforceable advice.

It should now be clear how the judgements of the Supreme Court in Kartar Sigh (TADA), PUCL (POTA) and Naga People’s Movement (AFSPA) replicated the core logic of ADM Jabalpur: the executive remained supreme not only with respect to the decision to trigger a state of exception, but also with respect to what rights were permitted or prohibited to individuals living under that legal regime. And this executive supremacy, in turn, was justified not by turning to the Constitution, but to the unique, exceptional characteristics of the state of exception itself, characteristics that could only be truly understood and assessed by … the executive.

B. Denial of Remedies

At the heart of the Emergency regime was the suspension of the right to approach the courts to seek remedy for abusive State action. In the post-Emergency terrorism legislation, this defining feature was replicated in a slightly different form. Under the TADA and its successors, the POTA and the amended Unlawful Activities Prevention Act (UAPA), and a host of other ‘special laws’ dealing with organized crime and drug-peddling (among other things),77 a Court is not permitted to release an accused on bail unless it feels that there are reasonable grounds for believing that he has not committed the offence (and will not commit an offence if released on bail).78 In Kartar Singh, it was argued that this provision (a holdover from the Defence of India Rules of 1971) effectively made the grant of bail impossible, because it required criminal defence lawyers to disprove the prosecution’s case without the chance to put it to critical scrutiny in a trial, i.e., without the benefit of leading evidence and cross-examining opposing witnesses. The only way in which bail could be won was if the prosecution’s own case was riddled with tangible contradictions and infirmities even before it went to trial. It was, therefore, argued in Kartar Singh that the bail provision of TADA effectively reversed the foundational criminal law principle of ‘innocent until proven guilty’.79 However, the Court upheld the provision by employing the ‘larger public interest’ rhetoric of ADM Jabalpur:

… the courts while dispensing justice in cases … under the TADA Act, should keep in mind not only the liberty of the accused but also the interest of the victim … and above all the collective interest of the community and the safety of the nation so that the public may not lose faith in the system of judicial administration …80

The upshot of this interpretation has been devastating. It is now a standard feature of terror trials that the accused remain in prison for over a decade, unable to get bail, while the trial progresses. In at least three high-profile cases between 2015 and 2017, the accused were acquitted after periods of seven, twelve, and fourteen years in prison. These statutes’ bail provisions, therefore, accomplish through the back door what preventive detention laws and Emergency provisions accomplished directly—long-term deprivation of personal liberty without a finding of guilt, by choking off the remedies ordinarily available under criminal law.

C. The Jurisdiction of Suspicion

In at least three distinct ways, the post-Emergency terror statutes replicate the jurisdiction of suspicion. The first is the power of the State to ban ‘terrorist organizations’. In PUCL v. Union of India, it was argued that the absence of a pre-decisional hearing before banning organizations under the POTA was unconstitutional, since it violated Article 19(1)(c)’s guarantee of the freedom of association. The Court’s response to this was curious:

Under Article 19(4) of the Constitution the State can impose reasonable restrictions, inter alia, in the interest of sovereignty and integrity of the country. POTA is enacted to protect sovereignty and integrity of India from the menace of terrorism. Imposing restrictions under Article 19(4) of the Constitution also includes declaring an organization as a terrorist organization as provided under POTA. Hence Section 18 is not unconstitutional.81

But somewhere between the first sentence and the last, the Court appeared to have forgotten about the existence of the word ‘reasonable’ in Article 19(4). The omission is crucial, because the requirement of proximity and rigorous judicial review—the heart of the Court’s civil rights jurisprudence—flows from the requirement that restrictions must be ‘reasonable’. By omitting the word, the Court was able to do away with both sets of constraints on State power, which it further justified (for good measure) by subsequently referring to the ‘peculiar background of terrorism’.82

The second way in which the Court internalized the jurisdiction of suspicion was by taking the perspective of guilt. This perspective is visible in the Court upholding witness anonymity provisions in Kartar Singh (that severely curtailed the ability of defence counsel to conduct cross-examination). This was on the grounds that witnesses who gave evidence in terror cases exposed themselves to the possibility of severe reprisal. Similarly, in upholding the denial of anticipatory bail, where the Court observed:

Can it be said with certainty that terrorists and disruptionists who create terrorism and disruption and inject sense of insecurity, are not likely to abscond or misuse their liberty if released on anticipatory bail.83

The strange thing about this observation, of course, is that it assumes that the person who applies for anticipatory bail is a terrorist or a disruptionist—labels that are only meant to be applied to people after they are convicted in a full-blown trial. In other words, the Court upheld the denial of basic procedural safeguards on the basis that terrorists would take advantage of them, while discounting the possibility that they would unjustly prejudice innocent people who had been unjustly accused of terrorism (and who, therefore, could neither intimidate witnesses, nor ‘misuse’ their liberty).

Thirdly, terror statutes embody a particularly crude and unreconstructed vision of guilt by association. Under the AFSPA, an entire area or region could be declared subject to the provisions of the Act and its regime of military impunity. TADA, POTA, and UAPA all criminalized (and criminalize) membership of terrorist or unlawful organizations. The concept of membership is a boundlessly vague one, that takes within its ambit a whole range of potential activities (such as tacit support, ideological agreement, or even presence at meetings) that fall well short of actual commission of terrorist acts, or even of conspiracy to commit those acts. This effectively criminalizes association itself, once again eschewing the basic elements of reasonableness under Article 19.

D. Salus populi suprema lex

This is a legal regime, therefore, that is indistinguishable in effect from the regimes sanctioned by the courts under Article 22 (preventive detention) and Part XVIII (Emergency Provisions). It is a regime that is defined, characterized, and constituted by vesting in the State the power to deprive individuals of their personal liberty for long periods without trial and without proof of guilt. And the overall justification for the regime remains identical: the existence of exceptional background circumstances, which compel the State to take such action for the greater good.

A corollary of the salus populi suprema lex principle is an argument that, through repetition, has achieved the force of incantation: that the possibility of abuse of power does not render a statutory provision unconstitutional. This was the view the Court took in Kartar Singh. This was also the view that it took in PUCL, when it was pointed out that the ‘possibility’ of abuse was no longer a possibility, but that TADA (POTA’s precursor) actually had been misused, as demonstrated by the overwhelming number of acquittals under the Act.84 This was, yet again, the view it took in Naga People’s Movement for Human Rights, while rejecting the argument that the shoot-at-sight powers under the AFSPA were unconstitutional.85

But ultimately, this is yet another argument where the conclusion is smuggled into the premise. The Court divides up the constitutional objection into two discrete parts, viz., the nature of the provision, which is innocuous and inoffensive; and then its subsequent ‘abuse’ by mala fide actors, which is somehow detached from the provision itself. This, however, is a strained and artificial way of approaching the issue. The argument has never been that the provision and its abuse are two separate events. Rather, the argument is that the vesting of concentrated, unaccountable power in the executive, in a manner that fundamentally alters the relationship between the individual and the State, is precisely what constitutes abuse, and renders a statute unconstitutional.

The Constitution envisages a certain set of constraints upon State power. These constraints are exemplified by the insistence that State coercion, when it is justified on preventive grounds, must meet the standard of proximity, and its factual foundations be rigorously scrutinized by an independent judiciary. The unconstitutionality of the terror statutes, therefore, lies not in how the political executive might misuse them, but in how they remove these basic constraints that are designed to check the power of the State, and to prevent it from becoming abusive. In ADM Jabalpur, Justice Khanna recognized this clearly and sharply:

… experience should teach us to be most on our guard to protect liberty when the Government’s purposes are beneficent … [the] greatest danger to liberty lies in insidious encroachment by men of zeal, well-meaning but lacking in due deference for the rule of few … whether such things [i.e., abuses] actually come to pass is not the question before us; it is enough to state that all these are permissible consequences from the acceptance of the contention that Article 21 is the sole repository of the right to life and personal liberty and that consequent upon the issue of the Presidential order, no one can approach any court and seek relief during the period of emergency against deprivation of life or personal liberty. In other words, the position would be that so far as executive officers are concerned, in matters relating to life and personal liberty of citizens, they would not be governed by any law, they would not be answerable to any court and they would be wielding more or less despotic powers.86

ADM Jabalpur is now discredited, and Justice Khanna’s dissent is celebrated. But while Jabalpur lives on in the Supreme Court’s judgements in Kartar Singh, PUCL, and Naga People’s Movement for Human Rights, Justice Khanna’s dissent remains that ineffectual angel vainly beating its luminous wings in the void.87

E. Conclusion

The Supreme Court’s upholding of terror statutes has followed a specific pattern. At the beginning of its judgement, the Court constructs an uncontested factual narrative that makes the case for the state of exception. This narrative is flat, linear, and consists of a series of spectacularly violent events, without any further enquiry into causes or consequences.88 The terror statutes’ vesting of concentrated power in the hands of the executive, through clear departures from established rules of criminal law and criminal procedure, is then justified by referring back to the state of exception. To put it another way, instead of subjecting the state of exception to the Constitution and to constitutional standards, the Court effectively requires that the Constitution be moulded and modified so that it fits with the demands and requirements of the state of exception.

Effectively, therefore, the Court has read into the Constitution a third state of exception. Unlike the other two, viz., the preventive detention regime and the Emergency regime, this third state of exception is not contemplated by the Constitution. For this reason, it is not a discrete event that is bounded in time and space, and whose parameters are clearly spelt out. It is, rather, a self-reproducing ‘generalization of the security paradigm’,89 a state of exception that has woven itself so intimately into the fabric of the constitutional cloth that it is no longer clear what is normal and what is the exception.

V. Jyoti Chorge and the Transformative Constitution

In 2002, a group of young men and women formed a troupe called the Kabir Kala Manch, dedicated to using music and poetry to fight social injustices. A few years later they were in prison, detained under the provisions of the UAPA. The State argued that the Kabir Kala Manch was a cultural front for the banned Communist Party of India (Maoist), and its performers were members of the CPI-Maoist or ‘Naxalites’. According to the charge sheet, Naxalite literature had been found in their possession, as well as publicity material for the organization, and phone numbers and contact lists of other (alleged) CPI-Maoist operatives. They had, further, been performing plays that were ‘full of communist ideology’ and ‘instigative’ against the government.90 Witnesses (themselves ‘surrendered Naxalites’) claimed that they had seen some of the members of the troupe in the company of senior CPI-Maoist figures and carrying weapons at Naxalite training camps. Dhavala Rama Dhengale, one of the accused, confessed to having provided his house as a meeting place for CPI-Maoist leaders (he subsequently retracted this).

After spending a year and a half in jail, the bail applications of Jyoti Chorge and Sushma Ramtekke came up before the Bombay High Court. Recall that under the UAPA, a Court is statutorily barred from granting bail unless there are reasonable grounds to hold that the accused has not committed the offence. The question before the Bombay High Court, therefore, was a simple one: did the factual materials in the prosecution’s charge sheet, which the accused had not rebutted (indeed, they could not rebut, because the trial had not even started), make out an offence under the UAPA?

The prosecution argued that the accused were members of the CPI-Maoist, fully aware of its activities, and ‘had knowingly associated with persons indulging into such activities’.91 Even though there was no evidence to show that the accused had themselves committed acts of terrorism, it was argued that ‘the entire ideology and philosophy of the [CPI-Maoist] was dangerous, and was destroying the nation’.92 Here, therefore, we see the four elements of the state of exception: the supremacy of the executive in deciding who was a threat to the nation, the denial of legal remedies against the deprivation of personal liberty (in this case, bail), the jurisdiction of suspicion (guilt by association), and an overarching justification grounded in salus populi suprema lex. Under the continuing logic of ADM Jabalpur, this should have been an easy case.

It was not. Justice Abhay Thipsay began by noting that, on the basis of the State’s evidence, it was clear that in some sense the accused were ‘members’ of the CPI-Maoist. And membership had been defined very widely, and with drastic penal consequences (denial of bail and imprisonment for life). But at this point, Justice Thipsay parted company with the logic of the state of exception. His first observation, after noting the provisions of the UAPA, was:

Because of these drastic provisions, the concept of ‘membership’ that has been contemplated in section 20 and incidentally, in section 38 needs to be carefully considered, and properly interpreted in the light of Article 19 of the Constitution of India.93

Here, then, was a starting point that was the polar opposite of the approach of the Court in Kartar Singh and PUCL. While those cases had looked to the state of exception to justify ‘drastic provisions’, here the Court looked to the Constitution to draw a boundary around them. In this way, Justice Thipsay rejected the first limb of the state of exception, emphasizing constitutional supremacy over executive supremacy. The prosecution then changed tack and invoked the jurisdiction of suspicion, arguing that:

… there was a great danger to the whole nation from the [CPI-Maoist], and that the unity and integrity of the nation was already in danger because of their activities … section 20 of the UAP Act has been deliberately worded very widely by keeping these aspects in mind … mere association with such type of people, and sharing their ideology would make a person a member of their organization.94

That is, Naxalism was like ‘contagion’: anyone brought into contact with it must be deemed to have been infected, and requiring quarantine.95 However, Justice Thipsay rejected this argument in short order, relying upon three recent judgements of the Supreme Court. In Arup Bhuyan,96 Indra Das,97 and Raneef,98 a bench of the Supreme Court led by Justice Markandey Katju had held that there was a distinction between ‘passive’ and ‘active’ membership of banned organizations. Active membership, which alone could be criminalized, entailed actual incitement to violence or to lawless action. Citing these judgements, Justice Thipsay noted that:

… passive membership is not what is contemplated by section 20 of the UAP Act. It is very clear from the observations made by the Supreme Court that if section 20 were to be interpreted in that manner, it would at once be considered as violative of the provisions of section 19 of the Constitution of India …99

Consequently, Section 20 of the UAPA was read down in order to make it compatible with the Court’s civil rights jurisprudence (and, in particular, the requirement of proximity).

In sum, therefore, as Justice Thipsay correctly observed, the foundation of the allegations against the accused was no more than ‘they are sympathizers of Maoist philosophy, and that they are intending to, or likely to, play an active role in the organization in future’.100 Echoing the judgement of the Supreme Court in Ram Manohar Lohia, more than half a century ago, he then held that under the Constitution, this could not be grounds for denial of liberty. Bail was granted.

The judgement in Jyoti Chorge—and its companion case, Dhavala Rama Dhengale v. State of Maharashtra, in which Justice Thipsay granted bail to four more members of the Kabir Kala Manch in January 2013—provides a clean and stark counterpoint to the judgements in Kartar Singh, PUCL, and the other progeny of ADM Jabalpur. The distinction lies not so much in the outcome; after all, Kartar Singh and PUCL involved constitutional challenges, and consequently were far more likely to invite judicial caution than a bail judgement. The distinction lies in something deeper: as a matter of constitutional interpretation, Jyoti Chorge systematically repudiated the logic of the state of exception. And Justice Thipsay was able to do so because he remained unmoved by the incantation of salus populi suprema lex, instead countering it with the following words from Arup Bhuyan:

We are living in a democracy, and the above observations apply to all democracies.101

This was delivered almost as a rebuke to the logic of the state of exception. It put forth the view, instead, that what it meant to be democratic was to not allow the state of exception to come to dominate all other values. What it meant to be democratic was to test the state of exception and the extraordinary powers claimed by the State against the standards of the Constitution, and not the other way around. So, if the State wished to criminalize membership of banned organizations, then it was the Constitution that would impose constraints on how broadly the concept of membership could be stretched, and what manner of actions could be criminalized consistently with the guaranteed rights to freedom of expression, assembly, and association. These were rights that lost neither their valence nor their amplitude simply through the invocation of salus populi suprema lex.

Unsurprisingly, therefore, Justice Thipsay’s factual narrative was radically different from the factual narrative advanced in Kartar Singh or PUCL. In those cases, the Court framed TADA and POTA as responding to consistent, organized, and faceless acts of violence, which seemed to exist in a political and social vacuum.102 By contrast, Justice Thipsay, in examining the past conduct of the accused, observed:

A number of persons are influenced, and get attracted towards the Maoist Philosophy because of the oppression of the weaker section which they might have experienced in the social set up … it is impossible to hold that all such persons are to be treated as members of a terrorist organization, or that they are liable to be punished for having some faith in such philosophy, or for having sympathy for those who propagate such philosophy.103

What, for the Kartar Singh and PUCL courts, was a ‘scourge’ and therefore needed extraordinarily harsh measures (a state of exception) to contain, for Justice Thipsay was essentially a political and social problem that called for an equivalent solution, but required the court to apply its normal, liberty-protecting jurisprudence. The reasoning in Jyoti Chorge, therefore, was not simply a matter of legal doctrine, but also a matter of underlying constitutional foundations, as it must be. It challenged the very legitimacy of the permanent normalizing of the state of exception, with its attendant erosion of foundational civil rights.

VI. The Constitution and the Culture of Justification

The judgements in Jyoti Chorge and Dhavala Rama Dhengale were not born in isolation. In both cases, Justice Thipsay relied on the Supreme Court trio of Raneef, Arup Bhuyan, and Indra Das to apply the ‘active membership’ standard to interpreting the UAPA. These judgements themselves were part of an older judicial tradition. In Kartar Singh, while dissenting on the issue of the admissibility of police confessions, Justice Ramaswamy had observed ‘such an erosion [of constitutional safeguards] is anathema to the rule of law … and a clear negation of Article 50 of the Constitution’.104 Justice Sahai joined him in dissent on this point, and also held that Section 5 of the TADA, which automatically criminalized possession of arms and ammunition in a ‘Notified Area’, would have to be read down to apply only to those cases where there was some material to show that the person intended to use those arms for terrorist or disruptionist purposes.105 This interpretive technique was similar to that used by Justice Thipsay in Jyoti Chorge, and was likewise an attempt to push back against the incorporation of the principles of guilt by association and the jurisdiction of suspicion into terror statutes.106 And both dissenting opinions in Kartar Singh ultimately drew from Justice Khanna’s conviction that the Constitution simply did not permit the concentration of unaccountable power under the guise of a state of exception.

As we have seen, however, this view has remained an outlier. It is not the view taken by judgements dealing with the preventive detention regime, by Emergency judgements pre-ADM Jabalpur, or by judgements under terror statutes after the Emergency. The question then arises: was Justice Thipsay’s repudiation of logic of the state of exception correct?

I argue here that it was. And not only was it correct, but that it also exemplified and vindicated a crucial aspect of the Constitution’s transformative character. The Indian Constitution was transformative in the sense that it marked a transition from a permanent state of exception under the colonial legal regime to a regime defined by the rule of law, where exceptions were to be clearly defined, narrowly construed, and subject to rigorous judicial oversight. It was never the Constitution’s purpose that the executive be vested with virtually unreviewable powers of deciding both upon the existence of the state of exception and the scope of rights available to individuals for its duration. And the Constitution did not contemplate the existence of ‘a no man’s land between public law and political fact’,107 where the logics of the state of exception and the rule of law would become indistinguishable.

The argument is based on four prongs. First, that the colonial legal regime was characterized by a permanent state of exception, which was marked by executive supremacy, denial of remedies, and the jurisdiction of suspicion, under an overarching justification based on the special character of the colony. Second, political resistance against this state of exception, and the articulation of an alternative understanding of the relationship between the individual and the State, was an integral aspect of the freedom movement, which culminated in Independence and the drafting of the Constitution. Third, debates in the Constituent Assembly indicate that the insertion of Article 22 and the preventive detention regime was not to privilege a state of exception over the norm, but the reverse, i.e., to define and create a regime of accountability for situations where power might be concentrated in the hands of the State. Fourth, this reading makes sense if we understand the framing of the Constitution in two ways: as a transformation of Indians from subjects to citizens, and as a transformation from the culture of authority to the culture of justification.

A. The British Regime and the Permanent State of Exception

The permanent state of exception established by the colonial regime in India was anchored to the sweeping powers enjoyed by an unelected political executive, viz., the Governor-General. His office was vested with the power to issue ‘ordinances’ (having the force of law) in emergency situations, and this power was often used to authorize preventive detention.108 Even after the incremental growth of representative institutions in India under the 1919 and 1935 Government of India Acts, the Governor-General continued to possess overriding powers of legislation, effectively making the (partially) elected legislative assemblies subservient to the executive. These powers were at the Governor-General’s ‘satisfaction’, and therefore virtually unreviewable.109

While executive supremacy, exercised through ordinances, was most frequently in use during the two World Wars, there existed a parallel legislative and executive framework that replicated the features of the state of exception, even in peacetime. As early as 1818, a Bengal Regulation authorized preventive detention for the ‘preservation of tranquillity’ and security from either foreign intervention or ‘internal commotion’.110 In the inter-war years, the notorious Rowlatt Act, which became the flashpoint for nationalist protests, authorized preventive detention for up to two years. The Emergency Powers Ordinance of 1932 was used both to ban organizations and to impose a regime of preventive detention.111

Moreover, in a striking foreshadowing of the UAPA’s targeting of associations and criminalization of membership, in 1871, the colonial regime enacted the Criminal Tribes Act, which embodied the jurisdiction of suspicion and guilt by association par excellence. The Criminal Tribes Act labelled entire tribes as presumptively criminal, and established a regime of surveillance, reporting to the police (subject to penal consequences), and forced relocation to labour camps. Actual commission of an offence was not required, as long as the official concerned formed a ‘subjective satisfaction’ that the individuals and groups in question had the ‘potential’ to commit crimes. Blood or kin relationships with designated ‘criminals’ was sufficient for the Act to apply, representing a complete inversion of the basic criminal law principle of individual responsibility.112

The justification for this repressive legal regime, a regime that established concentration camps and separated children from their parents, was located in the ‘special character’ of the colony. It was argued that as the natives were not yet ready for democratic self-government of the kind that existed in Britain, they could not yet be trusted to responsibly exercise the rights and freedoms available to British citizens.113 Indeed, so ingrained was this jurisprudence of permanent exception, that when the colonial courts struck down sweeping surveillance measures, Lieutenant-Governor Sir Donald MacLeod complained that this was because the courts’ experience was limited to ‘dealing with the crime after it has been committed’.114 In terms eerily similar to the prosecution’s argument for interpreting membership under the UAPA broadly in order to criminalize entire groups subscribing to a particular ideology, it was argued by the colonial regime that for the criminal tribes, ‘criminal behaviour was the defining characteristic of the group’s social existence’.115

B. The Nationalist Response

As discussed above, the permanent state of exception established by the British regime was a point of focus for the nationalist movement. The critique of the regime was primarily political, of course, but it also had a constitutional form. Soon after the passage of the Rowlatt Act, in two annual sessions of the Indian National Congress separated only by three years from each other, the Presidential Address focused on the relationship between personal liberty and concentrated executive power. In his 1919 address, Motilal Nehru critiqued the Rowlatt Act specifically for its endorsement of executive supremacy and imposition of a jurisdiction of suspicion, arguing that ‘[just] because there are … some persons who endanger public safety, the whole nation must submit to the disgrace of allowing this terror to hang over it … the only justification pleaded is that the Act is not meant for the innocent and the law-abiding who need have no fear of its application to them. But … the sole judge of the innocence or guilt of any person … is the executive’.116

After pointing to various aspects of the Rowlatt Act that enshrined executive supremacy, Nehru noted, ‘No executive in the world, however competent it may be, has any business to usurp the jurisdiction of duly constituted courts or deprive the people of the protection afforded by them.’ He went on to specifically reject the doctrine of necessity, i.e., exceptional situation, that was invoked by the British to justify the law,117and articulated an alternative framework focused on the ‘future inviolability of our civic rights’, specifically with a view to precluding a ‘reign of terror’ that might be initiated by a ‘panic-stricken executive’.118 And of course, it was Gandhi who organized a sustained campaign against the Rowlatt Act, while also famously condemning the law of sedition at his own trial.

Three years later, in 1922, C.R. Das observed in his Presidential Address, ‘The personal liberty of every Indian today depends to a great extent on the exercise by persons in authority of wide, arbitrary or discretionary powers. Where such powers are allowed the rule of law is denied.’119 Das used this framework to critique the Bengal Regulation of 1818, as well as the Criminal Law Amendment Act of 1908 and the Prevention of Seditious Meetings Act of 1911. Anticipating Justice Khanna by fifty-five years, Das noted that the concentration of power in the hands of the political executive was objectionable ‘not because it was never exercised for the safety of the nation, but because the existence of the power was inconsistent with the existence … of individual liberty’.120 And making an impeccable argument against the logic of the state of exception, Das concluded by arguing that ‘[only] if you have recourse to law and order to establish and defend the rule of law … [is] your law and order entitled to claim the respect of all law-abiding citizens’.121

These critiques did not end with the lapse of the Rowlatt Act in 1922. The Criminal Tribes Act, with its sweeping jurisdiction of suspicion and tarring of entire communities as ‘presumptively criminal’, was criticized by leading nationalists, most prominently by Jawaharlal Nehru, as not only illegitimate, but contrary to the very basis of civilization.122 More specifically, soon after the lapse of the Rowlatt Act, in an otherwise conservative set of lectures titled ‘The Rights and Duties of the Indian Citizen’, writer and legislator Srinivasa Sastri took specific aim at the 1818 Bengal Regulation and its progeny, noting,‘To arm the executive permanently with the power to take away a citizen, lock him up, and refuse even to bring him up for trial is nearly a direct repeal of the liberty which I have placed at the head of the list—the liberty of the person.’123

Immediately after the Government of India Act, 1935, another legislator, S. Satyamurti, unsuccessfully moved a private member’s bill that specifically critiqued the law of sedition for failing to include a proximity requirement, and suggested an amendment that would limit its operation to the promotion of ‘physical force or violence or public disorder’.124 This pre-Independence civil liberties tradition culminated in Hansa Mehta’s Presidential Address to the All India Women’s Conference in 1945, where she drew a specific comparison between Emergency powers in India and their counterpart in Britain.

While Mehta made the limited argument that the Indian Emergency powers ought to be liberalized to accord with the more rights-protective standard in wartime Britain, in one crucial aspect, she made a far more radical claim: that although the State was empowered to encroach upon liberties in times of emergency or crisis, ‘such occurrences are, however, rare, and the State would have to prove the emergency before it can take any drastic measures’.125 Here was a proto-version of the culture of justification: the triggering of an Emergency is not simply the prerogative or ‘subjective satisfaction’ of the State, but must be justified.

We can therefore see that the attainment of Independence in 1947 was preceded by an almost three-decade-long civil liberties tradition that had three salient features: first, it defined personal liberty in opposition to concentrated State power; second, it critiqued the different aspects of the state of exception, viz., executive supremacy, denial of remedies, the jurisdiction of suspicion, and public-good justifications, from the perspective of the right to personal liberty; and third, perhaps most importantly, its arguments were universalistic in cast. They were not couched against the British government as an alien, foreign power, but against the concentration of executive power generally. This is especially significant when we consider the fact that these arguments arose in the wider context of a movement for national self-determination, but as far as personal liberty was concerned, they transcended that immediate context. They would therefore remain applicable even after the government was no longer foreign or alien, but of the people. 126

C. The Constituent Assembly

In his critique of the Supreme Court’s preventive detention jurisprudence, the civil rights lawyer K.G. Kannabiran argued that the Court, guided by a sense of colonial continuity, ignored the impact of the freedom struggle upon constitutional interpretation. Kannabiran suggested that:

Motilal Nehru’s presidential address at Amritsar in the year 1919, the undelivered address of C.R. Das at the Gaya Congress, Satyamurti’s speech in the Central Legislative Assembly in February 1936, or Gandhi’s speech at his sedition trial before Judge Broomfield are excellent sources for working out a system of jurisprudence and a theory of rights even at the commencement of the Constitution.127

Kannabiran’s argument was straightforward: there was an entire tradition of civil rights thought, closely associated with the freedom movement, that the Court could draw upon in adjudicating cases involving executive power and the rights of citizens. However, the argument misses a crucial link: what is it that makes these historical materials salient in interpreting the Constitution? It is important to remember that, while the thinking represented by Motilal Nehru, C.R. Das, Satyamurti, and others was an integral part of the freedom movement, it was by no means the only point of view. C.R. Das spent half his Presidential Address fulminating against the Moderate Wing of the Indian National Congress that had supported the colonial regime’s ‘law and order’ legislation and ordinances. Immediately after criticizing the Bengal Regulation of 1818, Srinivasa Sastri expressed anguish that his colleagues in the legislative council had voted to extend it.128 And after the 1935 Government of India Act, many of the elected provincial Congress governments passed preventive detention and public safety acts that closely resembled their colonial counterparts.

Therefore, if we are to successfully argue that it is the intellectual tradition of Motilal Nehru, C.R. Das, Gandhi, Satyamurti, Sastri and Hansa Mehta—let us call this the civil rights tradition—that should guide us in interpreting the Constitution, then there is one further link in the chain that must be included. That link is the Constituent Assembly. We have to show that underlying the text of Articles 21 and 22 was the civil rights tradition that we have outlined above, and not its restrictive counterpart. That argument depends upon a close reading of the Constituent Assembly Debates.

In doing so, we must first deal with a seemingly insurmountable argument. As members of the Constituent Assembly pointed out at the time, and as theorists and scholars have pointed out since, India is almost unique among the constitutions of the world in that it specifically authorizes a preventive detention regime.129 Not only that, the insertion of Article 22 into the Constitution was strongly resisted by multiple members of the Constituent Assembly, precisely on the grounds of individual liberty and State overreach. However, not only did they fail in their attempt to have preventive detention removed, but many of their amendments aiming to soften it were also rejected.130

The defenders of preventive detention employed a broad set of arguments, ranging from the precarious communal situation existing at the time, to an expression of faith that the new government of independent India would not seek to abuse or exploit provisions that the colonial regime had freely invoked to stifle dissent. Ultimately, preventive detention remained. Consequently, the very existence of Article 22 in the Constitution—enacted after fierce disagreement, and as a conscious choice—surely represents the triumph of the logic of the state of exception.

On the contrary, however, a close reading of the Constituent Assembly Debates suggests that Article 22 was not an authorizing provision, but a saving provision.131 To understand this, recall that the Constituent Assembly witnessed a stormy debate over whether Article 21, which guaranteed the right to life and personal liberty, should include a ‘due process’ clause on the lines of the US Constitution, i.e., in depriving a person of life or liberty, was the State required to follow due process, instead of merely ‘procedure established by law’?132 Some members argued that due process would allow the Court far-reaching powers of interference in government policy (as the US experience had shown).133 On the other hand, if due process was omitted in favour of procedure established by law, then the courts’ role would be minimal. Life and personal liberty could be infringed by Parliament simply by enacting a law.134 In the Constituent Assembly, Ambedkar observed that he saw merit in both arguments, and would leave it to the wisdom of the House to decide.135 The House decided to drop the due process clause.

Then, in order to provide a degree of constitutional protection to individuals against arbitrary arrest, Ambedkar introduced what became Article 22 of the Constitution (one of the members of the Constituent Assembly specifically referred to it as ‘compensation’,136 another said it was ‘caution’,137 and a third called it a ‘compromise’).138 Article 22(1) required that a person who was arrested had to be informed of the grounds of his arrest and to be defended by a lawyer, while Article 22(2) required that any arrested person be produced before a magistrate within twenty-four hours (essentially, habeas corpus).

The preventive detention regime followed, in Articles 22(3) to (7) (which we have discussed above). Article 22(3) began with the words ‘nothing in clauses (1) and (2) shall apply … to any person who is arrested or detained under any law providing for preventive detention’.139 Notably, when Ambedkar rose to defend this Article after a fierce six-hour debate in September 1949, he did it in these words: ‘I and my friends had been trying in some way to restore the content of due procedure in its fundamentals without using the words “due process”.’140

This historical background should make the structure of Articles 21 and 22 clear. The phrase ‘procedure established by law’ under Article 21 allowed the State to deprive an individual of her life or liberty, as long as it was done under a valid law. Articles 22(1) and (2) were framed as an exception to Article 21, and required that a person deprived of their liberty be entitled to certain procedural rights, and be produced before a judicial authority (core due process requirements). And then, the preventive detention regime was framed as an exception to the procedural safeguards under Articles 22(1) and (2). In other words, a person detained under a preventive detention law could not invoke Articles 22(1) and (2) and, for example, claim the right to be produced before a magistrate within twenty-four hours.

But that is all. Neither the drafting history nor the text of Articles 21 and 22 suggests that the preventive detention regime was meant to be a complete code, insulated from the rest of the Constitution. Also, neither suggests that a preventive detention law was immunized from challenge under Articles 14, and especially under Article 19’s guarantees of speech, assembly, association, and movement. In fact, quite the contrary: the text suggests that the preventive detention regime was meant to operate as an exception only to the procedural safeguards from arrest under Articles 22(1) and (2).141

Why then did the courts interpret, and continue to interpret, the preventive detention regime isolated from the rest of the Constitution? The answer lies in A.K. Gopalan v. State of Madras, which is widely perceived to have done two things: declared that Article 22 was a complete code in itself, and advanced the silos theory of constitutional rights. The silos theory, however, has no support in the text of the Constitution or in the Constituent Assembly Debates, and was overruled in R.C. Cooper v. Union of India.142 And, as H.M. Seervai points out, only one judge out of six in Gopalan actually held that Article 22 was a complete code.143 Indeed, the Chief Justice specifically rejected this argument,144 a point with which Justice Fazl Ali, in his now-resurrected dissenting opinion, agreed.145 He then went on to point out that ‘the article does provide for [only] some matters of procedure … there is ample latitude still left to the Parliament, and if the Parliament makes use of that latitude unreasonably, Article 19(5) may enable the Court to see whether it has transgressed the limits of reasonableness’.146

This reading of the text and structure of the Constitution, its history, and the Gopalan opinion and its aftermath leads to the following conclusion: the Constitution does not, and did not, intend to create a preventive detention regime that is insulated from fundamental rights review. It only meant the preventive detention regime to be immune from two very specific procedural safeguards (production before a magistrate and immediate disclosure of grounds) that were constitutionally guaranteed to the accused at the time of arrest.

But this tells us something further: despite the pre-Independence history of provincial Congress governments making liberal use of preventive detention laws even as their leaders criticized them in the national sessions, despite the advocacy of strong law-and-order arguments in the Constituent Assembly, and despite frequent references to the violence of Partition that was engulfing the country, the Constituent Assembly finally voted to provide for a highly circumscribed and narrowly defined preventive detention regime. Further, this was to be interpreted in light of all other fundamental rights, apart from two sub-clauses that were specifically excepted. If anything, this was a rejection of the logic of the state of exception, and a victory for the civil rights tradition. As Ambedkar himself noted, preventive detention was required only because of the ‘present circumstances in the country’.147 In A.K. Gopalan, Justice Fazl Ali recognized this fundamental insight when he observed:

I do not think that it was ever intended that Parliament could, at its will, treat the normal as the abnormal or the rule as the exception.148

The point here is a straightforward one, i.e., the concrete, specific and narrow framing of Article 22 indicated that states of exception were permitted to exist only insofar as, and to the extent that, they were expressly authorized by the Constitution, and at no other time, and no further. This is what Ambedkar meant when, responding to severe criticism from Pandit Thakur Das Bhargava, he retorted: ‘What I am trying to do is to curtail that power (of preventive detention) and put a limitation upon it.’149 And it is in this fashion that we must understand Kannabiran’s argument that the Constitution marked a break with the colonial past, in that it substituted a permanent state of exception, that could be triggered at the will of the executive, with a regime of the rule of law, in which the exception was defined, temporary, and not intended to take over the entire legal regime.150

D. The Culture of Justification

There is a deeper argument for why this must be so. As discussed in the Prologue, the standard argument for colonial continuity is that much of the legal structure erected by the British was carried forward into independent India, including the entire preventive detention apparatus, and ordinance and emergency powers. Given that the legal structure remained the same, it is argued that the content of individual rights effectively remained unchanged.

What this argument ignores, however, is that a change in political structure must necessarily have an impact upon the nature of rights;151 that is, when the structural assumptions underlying a right are transformed, that right can only properly be understood in the context of the new legal and political structure.152 To argue that nothing changed at the moment of Independence because the legal structure was carried over ignores a fundamental point: that Independence and the framing of the Constitution marked a transformation in the existing political structure, which would necessarily impact how the existing legal structure was to be understood and interpreted.

What was this fundamental shift, beyond a mere transfer of power? Kannabiran argued that it was the transformation of the Indian people from subjects to citizens, embodied in the Preambular phrase, ‘We the People … give to ourselves this Constitution’.153 In a recent book, Ornit Shani took this argument further when she pointed out that independent India’s first general election was not merely an ‘evolutionary’ moment that was the logical culmination of the partially representative institutions that had been set up by the British, but a revolutionary moment that transformed voting and participation in governance from a privilege accorded by the rulers at their will to a right.154

At the heart of this shift from subjecthood to citizenship, marked by the coming into being of universal suffrage as a right, was the transformation from a culture of authority to a culture of justification: that is, from a regime in which the exercise of authoritarian power was at the discretion of those who wielded it to a system in which every exercise of power by those placed in the temporary position of governance must be justified to citizens.155 It was this point that Hansa Mehta stressed upon in her address on civil liberties, when she placed accountability at the heart of any democratic system.156 It was also this insight that was at the heart of Justice Thipsay’s opinion in Jyoti Chorge, when he rejected the State’s arguments to endorse the culture of authority under the UAPA by making a specific and pointed reference to democracy.

In 2017, the Supreme Court affirmed an important element of this constitutional vision when it overruled ADM Jabalpur on the point that fundamental rights were not a gift of the State, but inhered in the People who had given Themselves the Constitution.157 Visualizing rights as a gift, that can be taken away at will, is redolent of the culture of authority. The rejection of that view restores the original constitutional ideal of the culture of justification.

VII. Conclusion and Endnotes

We are now in a position to understand the flaws with the Court’s state-of-exception jurisprudence. Starting with treating preventive detention as a ‘complete code’, and emergency powers as non-justiciable, the Court has incrementally extended constitutional insulation to anti-terror laws, by extending the logic of the state of exception. In doing so, the Court has, essentially, carried forward the interpretive approach that was a staple feature of the colonial regime, ostensibly on the basis that much of the legal structure continues to remain the same. Ultimately, this justifies carving out islands marked by executive supremacy, the denial of remedies, the jurisdiction of suspicion, and the overarching justification of salus populi suprema lex, to create a permanent state of exception.

This, however, is flawed because it ignores the creation of the Constitution as a transformative moment. Textually, the Constitution repudiated the state of exception by limiting what it could serve as an exception to. Structurally, it repudiated it through a Fundamental Rights chapter that would constrain the existence of the state of exception. And philosophically, it repudiated it through a shift from a culture of authority to a culture of justification. The upshot of this is straightforward: a state of exception is to apply only to the express extent that the Constitution authorizes, and at all times it is to be subject to a regime of justification, embodied by judicial review. At all other times, the Court’s ‘normal’ civil rights tradition applies.

Jyoti Chorge vindicated this transformative constitutional vision by refusing to depart from the civil rights tradition in the teeth of the State’s invocation of the state of exception, and by pegging the interpretation of an anti-terror statute not to the state of exception, but to the Constitution. Jyoti Chorge, therefore, was faithful to the vision expressed by the civil rights spokespersons of the freedom movement and the dissident judges of the Supreme Court. But, above all, it was faithful to the transformative vision of the Constitution.

What follows? One, of course, is a case for universalizing the interpretive approach in Jyoti Chorge, and rethinking the Supreme Court’s jurisprudence on preventive detention (especially its judgements upholding ‘special laws’ such as the COFEPOSA, which extended preventive detention to cases involving ‘the conservation of foreign exchange’,158 and placed it in the Ninth Schedule, to boot!) and on emergency powers. But there is more. It is important to note that in India, the state of exception is both centralized and federated. It endures not only in central security statutes such as the UAPA and the AFSPA, but also in a host of state laws. Most prominent among these are the ‘Goonda Acts’. Originally legislated in the state of Bengal by the colonial regime in 1923, ostensibly to control petty crime (but with the underhand motive of persecuting political activity),159 the Goonda Acts now exist in nine different states.

For example, Karnataka’s Goonda Act authorizes the government to detain a person for up to one year (subject to confirmation by an advisory board within three weeks) in order to ‘prevent him from acting in any manner prejudicial to the maintenance of public order’.160 Actions prejudicial to the maintenance of public order, in turn, are defined to include situations where a goonda (or a slum-grabber or video or audio pirate) is ‘engaged or is making preparations for engaging in a set of defined activities. While some of these offences include drug peddling or human trafficking, others are pure speech offences under the IPC, such as sedition or subversive speech under S. 153A, and even copyright offences.161 The Act then goes on to replicate features of the MISA that was upheld in ADM Jabalpur, including a provision that the requirement of disclosing the grounds of detention to the detainee is overridden by the power of the detaining authority not ‘to disclose facts which it considers to be against the public interest to disclose.’162

The Goonda Acts are preventive detention statutes. However, to the extent that they permit the government to preventively detain persons whom it suspects might be making preparations for engaging in speech that could constitute an offence under the Indian Penal Code, the Information Technology Act, or copyright law,163 it is evident that they fail all standards of proximity under Article 19.164 They are contemporary exemplars of the jurisprudence espoused under the Haradhan Saha–A.K. Roy line of cases, where the Court paid lip service to Cooper’s repudiation of the silos theory of fundamental rights, but nonetheless continued to insulate the preventive detention regime from Part III and 14-19-21 scrutiny. If, however, the Cooper standard was to be applied faithfully, and the state-of-exception immunity withdrawn from the Goonda Acts (as Jyoti Chorge withdrew it for the UAPA), there is little doubt that the Goonda Acts are at least partially unconstitutional.165

While the Goonda Acts test the extent to which the courts are prepared to let preventive detention statutes exist in an implicit Ninth Schedule, state Public Safety Acts raise constitutional questions of the second kind—the entrenchment of a permanent state of emergency. In proscribing and punishing ‘unlawful’ acts of association and organization, state Public Security Acts go significantly beyond the limits of even the UAPA. For example, the Chhattisgarh Vishesh Jan Suraksha Adhiniyam (Chhattisgarh Special Public Safety Act) of 2005 includes within the definition of unlawful activity ‘encouraging or preaching disobedience to established law and its institutions’,166 an act that was expressly held to be protected under Article 19(1)(a) in Ram Manohar Lohia. Section 8 of the Act then specifically delinks membership of unlawful organizations with ‘taking part in meetings or activities’, and makes both punishable.167

There are further provisions that, in a manner similar to the UAPA, provide for forfeiture of funds of organizations declared unlawful, and so on. What sets apart many of these state public security laws is that they exist in states that are racked by militancy, whether it is separatism in Kashmir168 or Naxalism in Chhattisgarh.169 Their continued existence, therefore, is an indicator of the incremental subordination of the Constitution, and constitutional standards, to pervasive and permanent states of exception.

Furthermore, our legal system is riddled with legislation that has nothing to do with public or national security, but nonetheless incorporates elements of the state of exception. At the forefront stands the Bombay Prevention of Beggary Act, another brutal colonial holdover now existing in twenty Indian states. This law, as its name suggests, effectively criminalizes poverty and creates ‘status offenders’: that is, it punishes people not for what they have done, but for who they are.170

Quite apart from the constitutional problems with criminalizing the act of begging in the first place, the Act goes much further: it constructs a jurisdiction of suspicion by criminalizing individuals for ‘having no visible means of subsistence and wandering about or remaining in any public place in such condition or manner as makes it likely that the person doing so exists [by] soliciting or receiving alms’;171 it authorizes detention for up to one year for ‘crimes’ of this kind;172 and it endorses guilt by association by allowing courts to detain dependants of ‘beggars’.173 It is one thing to normalize the state of exception in the context of anti-terrorism. It is quite another to enshrine it as just another method of ‘social control’.174

Justice Thipsay’s judgement in Jyoti Chorge, consequently, is not simply about bail standards under the UAPA. Its transformative reach extends much further and much deeper. It has the potential to dismantle some of the most suffocating features of India’s security-State legal apparatus, as well as its social control legal apparatus, and erect in its place a judicial philosophy that places personal liberty and the freedom of speech and association at the heart of the constitutional order. Its rejection of the permanent state of exception, and its unravelling of the complex web that has bound together normalcy and exception into a repressive mesh, is true to the Constitution’s text, structure, and philosophy, and true to the civil liberties tradition that animated the framing of the Fundamental Rights chapter. But it is a lonely truth, not yet accepted or validated by the accumulated force of judicial opinions.

Whether the Court will choose to adopt the transformative constitutional vision of Jyoti Chorge in any significant manner, so that the world’s largest democracy sees no more Chandrashekhar Azads condemned to jail without trial and without bail, is a question that only the future can answer.
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What happens after a person is arrested or detained? His troubles begin then. When he is detained or arrested and he is in the clutches of the police, he is alone in the world, and the forces of the Police, the forces of the Crown and all other forces combine against him and he is helpless.

Thakur Das Bhargava, Constituent Assembly Debates (September 1949)

IN THE EARLY 2000s, the Karnataka government’s Forensic Science Laboratory (FSL) at Bengaluru unexpectedly shot to fame. Notorious counterfeiter Abdul Karim Telgi, accused terrorists, alleged Naxalites, and run-of-the-mill criminals were all subjected to a ‘truth serum’, under the influence of which they apparently ‘sang like canaries’,1 condemning both themselves and their accomplices. Important leads were supposedly revealed and knotty crimes were cracked. The assistant director of the FSL even earned the sobriquet of Doctor Narco or Narco Queen (after ‘narco-analysis’, the technical term for the process of using this ‘truth serum’).2

By the end of the decade, fame had turned to infamy. In a letter written from Nagpur Central Jail, in December 2008, Arun Ferreira, an accused Naxalite, publicly accused Doctor Narco of fabricating his test results to achieve the outcome that the government wanted.3 Dismissing his objections, an unnamed expert at the FSL confidently proclaimed, ‘During narco-analysis the subject goes through phases of trance … [when] he speaks the truth’.4 An unnamed police officer proclaimed, with equal confidence, that Ferreira had confessed to his crimes, and provided the investigation with vital evidence of further terrorist activities.5

After five years in jail, Arun Ferreira was acquitted of all charges.6

In the meantime, doubts and concerns grew over narco-analysis, both for its unreliability, and for the near-third-degree manner in which it was administered. Constitutional challenges wound their way through multiple high courts, until finally Selvi v. State of Karnataka ended up before the Supreme Court. It was contended that three of the most prominent interrogation techniques, viz., narco-analysis, the lie-detector test, and brain-mapping, violated an accused person’s right against self-incrimination under Article 20(3), and her right to life and personal liberty under Article 21 of the Constitution.

The case seemed to have scant chance of succeeding. The colonial logic that had privileged the maintenance of law and order over the rights of the accused, and that had seen no problem with conscripting the individual’s body (and her private spaces) for the purposes of law enforcement and crime detection, had been largely endorsed by the post-Independence Supreme Court.7 The Code of Criminal Procedure allowed general warrants and searches,8 and recent amendments had expanded the extent to which the body could be requisitioned in a criminal investigation, bringing in DNA profiling, among other things.9 In this context, the mere administration (even if forced) of a drug that sent the subject into a hypnotic trance (narco-analysis), or the measurement of physiological (lie-detector) or cognitive (brain-mapping) responses to questions, seemed relatively minor infractions, if at all.

 In Selvi, the Supreme Court disagreed. It declared the forced application of all three interrogation techniques to be unconstitutional. In this chapter, I argue that Selvi was a transformative judgement because of the way in which it understood and articulated the relationship between the individual and the State in the context in which the imbalance of power between the two is at its highest: when the individual is accused and the State is the interrogator.

I begin by describing two possible competing philosophies that underlie criminal legal regimes: the crime control model, which views the accurate solving of crime to be the highest goal of the law, and the due process model, which holds that even for the detection of crime, there are lines that the State cannot cross (I); I then demonstrate how the Supreme Court’s early judgements on Article 20(3) were delivered within the framework of the crime control model (II), and how Selvi departed from this understanding in its interpretation of the words ‘voluntary’ and ‘compelled’ (III). In conclusion I contend that Selvi’s embrace of the due process model is correct in light of our pre-constitutional experience of an authoritarian State and the decision of the framers to elevate the guarantee of self-incrimination from a procedural safeguard to a constitutional right (IV). Furthermore, it has important implications for our understanding of the limits that the Constitution and the Code of Criminal Procedure impose upon the police and upon the criminal investigation process (V).

I. Two Models of the Criminal Process

According to the dominant understanding, the practices and procedures of criminal investigation, evidence, and trial are structured around determining truth. A crime scene is scoured for fingerprints. A suspect’s call data records are accessed to know whom she might have conspired with. Witnesses are cross-examined in court to test the credibility of their narrative. It is, of course, understood that in a fallible world, even the best procedures will yield, at the highest, an approximation of the truth. For this reason, the standard for conviction in criminal cases is ‘beyond all reasonable doubt’, instead of ‘beyond all doubt’. And whether in science fiction novels10 or in the euphemistic dubbing of Doctor Narco’s procedure as a ‘truth serum’, the effort has always been to reduce to a vanishing point the gap between the truth and the determination of truth by the criminal legal procedure.

But that is not all. We recognize, as well, that there are limits to what the State can do to individuals in the quest for truth. In the words of the US Supreme Court, ‘too high a price may be paid even for the unhampered enforcement of the criminal law, and that, in its attainment, other social objects of a free society should not be sacrificed’.11 This is reflected most starkly in the debates around torture. Some argue that torture should be outlawed because it doesn’t work. It is unreliable, encourages shoddy investigations, and all other things being equal, a system with institutionalized torture will lead to worse outcomes in terms of controlling crime. Others argue that this framing is a mistake. Torture should be outlawed because it violates human dignity. It should be outlawed even if it could be demonstrated that it worked perfectly.12 To test both positions, there exist a number of well-worn hypotheticals. Is torture permissible in a ‘ticking time-bomb’ scenario? Can you retrieve evidence from a person’s body by subjecting him to stomach-pumping?13 What about the forceful administration of a truth serum that actually worked perfectly, if such a thing was invented one day?

In 1964, in a famous but controversial article titled ‘Two Models of the Criminal Process’, the US jurist Herbert Packer argued that the answers to such questions would depend upon the values that underlay the criminal legal system. Packer proposed two possible models: the ‘crime control model’ and the ‘due process model’. Under the crime control model, the ultimate goal of the criminal process is the ‘repression of criminal conduct’.14 He wrote, ‘In order to achieve this high purpose the Crime Control Model requires that primary attention be paid to the efficiency with which the criminal process operates to screen suspects, determine guilt, and secure appropriate dispositions of persons convicted of crime.’15 Simplifying greatly, therefore, ‘the criminal process … must put special weight on the quality of administrative fact-finding. It becomes important, then, to place as few restrictions as possible on the character of the administrative fact-finding processes and to limit restrictions to such as enhance reliability, excluding those designed for other purposes.’16 Under the crime control model, the question of whether torture was to be allowed or not would have to be answered after conducting empirical studies to determine whether, on the whole, evidence obtained under torture is more or less reliable than evidence obtained without. In simpler language, whether torture works.

In contrast with the crime control model, the due process model holds that ‘the combination of stigma and loss of liberty that is embodied in the end result of the criminal process is the heaviest deprivation that government can inflict on the individual’.17 Therefore, ‘because of its potency in subjecting the individual to the coercive power of the state, the criminal process must … be subjected to controls that prevent it from operating with maximal efficiency’.18 In other words, under the due process model, the coercive edge of the criminal process must be tempered in a manner that, on some occasions, will have the inevitable effect of retarding efficiency, in service of other values such as human dignity and individual freedom.19

Consider, for example, the notorious ‘exclusionary rule’ in evidence law. The exclusionary rule stipulates that evidence obtained through unconstitutional means (e.g., a warrantless search, or through torture) is inadmissible in court. Naturally, this includes situations in which the quality and relevance of evidence is entirely unrelated to the manner in which it was obtained. Consequently, the crime control model, which is concerned with accurate determination of guilt, will only judge evidence with regard to its relevance, and will see little reason to deny admitting illegally obtained evidence. On the other hand, the due process model, which is concerned with protecting citizens’ rights (including against warrantless searches and torture) might well determine that an effective way of protecting these rights is to ensure that evidence obtained in their violation, cannot be used against the accused. Upon the spectrum, for example, the United Kingdom and India veer more towards considering evidence based primarily on its reliability, while the United States remains more sensitive to the manner in which it is collected.20

Criminal legal systems attempt to strike a balance between the two models, i.e., to allow the State enough power to detect and punish crime, but not so much power that the individual is entirely effaced before the State.21 As is evident with the fate of the exclusionary rule, different countries strike the balance differently. Furthermore, the balance is a contested one, subject to constant battle between the proponents of crime control and the supporters of due process. This battle assumes particular salience in circumstances where an aspect of criminal procedure can be justified under both models, but the degree of protection it affords to individuals will change depending upon which model is endorsed.

For example, Article 20(3) of the Constitution stipulates that ‘no person accused of an offence shall be compelled to be a witness against himself’. It codifies the long-standing common-law ‘privilege against self-incrimination’, which, on some reflection, can fit within both the crime control and the due process models. Compelled testimony—simply by virtue of being compelled—will often be flawed. Reasonable criminals are unlikely to willingly give evidence incriminating themselves, and history bears witness to the fact that coerced, false confessions have been the norm rather than the exception. Consequently, the crime control model, with its focus on accurate determination of guilt and innocence, has good reason to guarantee a right against self-incrimination.22 The due process model, of course, is concerned with the rights violations that invariably accompany compelled, self-incriminatory testimony, and has equal, if different, reason to guarantee that right as well.23 It is quite possible, therefore, that as the Canadian Supreme Court observed, a self-incrimination clause may be driven by both elements: ‘to protect against unreliable confessions … and … to protect against the abuse of power by the state’.24

However, these two rationales are not always complementary. It is when they clash that the difference becomes particularly significant. To go back to our earlier example, if an infallible truth serum is invented, then its use under the crime control model would no longer be problematic, since the central objection to compelled testimony—the likelihood of inaccuracy—has been removed. However, a very different set of concerns would be articulated by the proponents of due process: in particular, concerns about the right to privacy.

Article 20(3), therefore, is not self-interpreting. Its protective scope, and the extent to which it can check the State’s power as an interrogator, depends upon which philosophy it is underpinned by. The sparse wording of the text offers us no assistance to decide that question. We must therefore turn to how, over the years, the Indian Supreme Court has understood this right against self-incrimination.

II. Let the Body Speak: Self-Incrimination and the Early Supreme Court

Soon after Independence, the Supreme Court was called upon to decide its first case dealing with the scope of the right against self-incrimination. In M.P. Sharma v. Satish Chandra, certain persons were suspected of committing large-scale corporate fraud, through a network of companies. Under the Code of Criminal Procedure (as it then stood), the police applied to the district magistrate for a warrant to search the offices of the various companies. The magistrate issued the warrant. Searches were carried out at thirty-four places, and documents seized. The petitioners (who held various positions in the companies) came to Court and asked that the warrants be quashed. They argued that the search and seizure of their private documents violated their rights under Article 20(3) of the Constitution. In case the documents contained something incriminating, their forced seizure would amount to compelling the petitioners to be ‘witnesses against themselves’.

The first question before the Court, therefore, was whether the words ‘to be a witness’ (as part of the phrase ‘no person shall be compelled to be a witness against himself’) included self-incrimination through documentary evidence. The Court held that it did. It defined a ‘witness’ as any person who furnished (or was required to furnish) evidence. ‘To be a witness’, therefore, meant ‘any positive volitional act that furnishes evidence’.25 There was no reason this could not include documents.

The next question, then, was whether a search and seizure amounted to compelling a person to be a witness against herself. Here, the Court held that it did not:

… there is no basis … for the assumption that a search or seizure of a thing or document is in itself to be treated as compelled production of the same … A notice to produce is addressed to the party, concerned and his production in compliance therewith constitutes a testimonial act by him within the meaning of Article 20(3) as above explained. But search warrant is addressed to an officer of the Government, generally a police officer. Neither the search nor the seizure are acts [sic] of the occupier of the searched premises. They are acts of another to which he is obliged to submit and are, therefore, not his testimonial acts in any sense.26

In other words, to be a witness indicated that the person in question was performing a testimonial act of some kind (being compelled to speak, or being compelled to produce documents). However, when the forces of law and order searched premises and seized documents, there need not be any involvement of the person herself. Article 20(3), therefore, was violated if a person was forced to produce incriminating documents (by the police, or by a court order), but not if those documents were recovered in a police raid.27

This distinction seems somewhat thin and formalistic.28 How did the Court justify it? It employed two arguments. First, it made a direct reference to the crime control model, noting, ‘[The] power of search and seizure is in any system of jurisprudence an overriding power of the State for the protection of social security and that power is necessarily regulated by law’.29 The scope of compulsion under the self-incrimination clause, therefore, was to be defined and limited within the framework of the crime control model. And second, the Court made extensive reference to the colonial legal landscape. First, it observed:

Article 20(3) embodies the principle of protection against compulsion of self-incrimination which is one of the fundamental canons of the British system of criminal jurisprudence and which has been adopted by the American system and incorporated as an article of its Constitution. It has also, to a substantial extent, been recognized in the Anglo-Indian administration of criminal justice in this country by incorporation into various statutory provisions. In order, therefore, to arrive at a correct appraisal of the scope and content of the doctrine and to judge to what extent that was intended to be recognized by our Constitution-makers in article 20(3), it is necessary to have a cursory view of the origin and scope of this doctrine and the implications thereof as understood in English law and in American law and as recognized in the Indian law.30

Using this interpretive framework, the Court was able to hold that there was no warrant to read the self-incrimination clause broadly, because the principle had been repeatedly contested and criticized in English common law.31 Furthermore, the Court observed that in successive criminal procedure codes, enacted in India in 1861, 1872, and 1882, there was a clear distinction between a search and seizure, and compelled production of documents. It then noted that because the framers of the Constitution had consciously declined to insert into the Constitution a right akin to the US Fourth Amendment (that prohibited unreasonable searches and seizures), they implicitly intended this position to remain unchanged.32

M.P. Sharma did two things. It accorded a broad reading to the phrase ‘to be a witness’ in Article 20(3), including both oral testimony and documentary evidence within its scope (and also expanding its scope beyond the courtroom, to include police interrogations). However, it then employed the crime control model and colonial law to accord a narrow reading to the word ‘compelled’, holding that it only applied to forced production of documents, and not to a search and seizure under the Criminal Procedure Code (even though, in most cases, the result would be the same).33

The breadth of the first part of the Court’s holding—a radical departure from colonial practice in placing constraints upon police interrogation—caused significant churning in criminal legal proceedings across the country.34 Unsurprisingly, therefore, the broad reading of witness came under serious challenge seven years later, in State of Bombay v. Kathi Kalu Oghad, when the Court set up an eleven-judge bench to reconsider the verdict of eight judges in M.P. Sharma.35 If to be a witness meant to furnish evidence, it was argued, then compelled fingerprinting, or the taking of bodily measurements (as part of criminal investigations, under the Identification of Prisoners Act of 1920), was clearly unconstitutional. So were the compelled taking of handwriting samples for comparison36 and the admissibility of (otherwise inadmissible) confessions to the police that led to the recovery of evidence.37 High courts across the country returned conflicting findings on the issue, and the case came up to the Supreme Court for resolution.

In Kathi Kalu, the Court evidently felt that fidelity to M.P. Sharma’s definition of witness would outlaw some important criminal investigation procedures, and invalidate long-standing provisions of the Evidence Act, as well as other colonial laws such as the Identification of Prisoners Act. Its response was to hastily backtrack. It did so, as we shall see, by extending to the rest of Article 20(3) the logic that M.P. Sharma had used to narrow the meaning of compelled.

The majority began by holding that M.P. Sharma had been incorrect to equate to be a witness with to furnish evidence. To be a witness meant something narrower. It meant to communicate knowledge of a relevant fact. Providing a fingerprint, or a handwriting sample, did not involve communicating knowledge, and therefore did not amount to being a witness.38 Notice, however, that in comparison with how we use the word ‘witness’ in everyday language, this seems a strained and artificial interpretation. There is no invariable association of witness with conscious, testimonial act: the very existence of the colloquialism dumb witness (as noted by the Court in M.P. Sharma) is evidence of this. So, also, is our reflexive attribution of the role of witness to decidedly unconscious entities such as history, as well as the fact that the sentence ‘your fingerprints at the scene of the crime speak of your guilt’ sounds entirely natural.

The majority, therefore, had to dig deeper. It did so by taking from M.P. Sharma the phrase ‘a positive, volitional act’ (of furnishing evidence), and equating ‘volition’ with the ability to alter a state of affairs. In other words, the Court held that (unlike oral or written testimony), a person had no ability to change their fingerprints, or their bodily measurements, or (subject to certain exceptions) the character of their handwriting. The giving of fingerprints or a blood sample, therefore, did amount to furnishing evidence, but not to ‘being a witness’, because the character of the evidence was not within the ‘volition’ or control of the person.39

For this reason, the Court noted, fingerprints or handwriting samples did not themselves incriminate an accused. It was only when they were matched against, say, a fingerprint found at the scene of crime or a forged document with the accused person’s signature that they became salient as evidence. But taken by themselves, they remained ‘innocuous’40 (once again, the Court equated innocuous with unchangeable). The concurring and partially dissenting opinion in Kathi Kalu deepened this argument by noting that even if it could be said that fingerprints or handwriting samples fell within the definition of being a witness, the individual was not being compelled to become a witness against himself. This was because, as reasoned above, it was not the sample that incriminated him, but the fact that the sample was successfully matched with another piece of evidence.41

At the heart of the judgement in Kathi Kalu was the understanding that one is a witness only about a fact, or a state of affairs, which one has the power to change or alter (volition). A moment’s reflection should make clear that the foundation of this analysis is the crime control model. That which the accused cannot change has an independent character, a character that does not depend upon the will of the accused (which, presumably, can be undermined or overcome in interrogation). To put it simply, the evidentiary character of fingerprints, or bodily measurements, or handwriting samples (or even blood samples), is not affected by the nature of the interrogation that the accused was subjected to. Therefore, interpreting Article 20(3) as drawing a line between evidence that the accused can change and evidence that she can’t demonstrates that the overriding concern is with the character of the evidence, its accuracy, and its reliability.42

Indeed, this concern was evident in both the majority and the concurrence. The majority noted that in protecting the right of the accused against self-incrimination, ‘lawmakers could not have intended to put obstacles in the way of efficient investigation’.43 The concurrence counselled that because they had no evidentiary value in themselves, allowing the taking of fingerprints or handwriting samples would not tempt law-enforcement officials to become lazy or to take short-cuts44 (for example, like allowing police confessions would). To buttress this interpretation, the majority, in particular, relied extensively upon the colonial landscape, citing both ‘English law on the subject’45 and colonial statutory provisions. Taking note of the provisions of the Evidence Act (1872), the Code of Criminal Procedure (1898), and the Identification of Prisoners Act (1920), the majority observed that the ‘framers were aware’ of this legal landscape, and consequently the constitutional right under Article 20(3) was to be interpreted within this framework.46

At first glance, this seems decidedly odd. The natural method would be to subject existing laws to constitutional standards, instead of deriving constitutional standards from existing laws that preceded the Constitution itself. It is not so odd, however, if we understand that, in the view of the Court, the function of the Constitution was not so much as to transform the relationship between the State and the individual, but to preserve it. This is visible most starkly in a judgement (Shyamlal Mohanlal Choksi) delivered soon after, which also considered the issue of compelled production of documents under the Code of Criminal Procedure. The majority held that, in view of Article 20(3), the provisions requiring compelled production could not apply to a person accused of an offence. But in his dissenting opinion, Justice Shah observed that the Court’s interpretation went against the previous ‘eighty years’ of jurisprudence.47 The fact that sixty-three out of these eighty years were spent under a colonial regime was considered to be of no consequence. This interpretation could make sense only if the framing of the Constitution was seen as a moment of conservation and continuity, rather than a moment of transformation and change.48

Let us sum up. Article 20(3) guarantees the right against self-incrimination, stipulating that ‘no person shall be compelled to be a witness against himself’. In M.P. Sharma v. Satish Chandra, the Supreme Court held that a search and seizure by the police did not amount to compulsion under Article 20(3), because the accused herself was not being forced to do anything. In State of Bombay v. Kathi Kalu Oghad, the Court held that to be a witness only included a conscious testimonial or communicative act (knowledge of a relevant fact), and was limited to furnishing only that type of evidence that a person had control over, or ability, to alter. The Court did this by taking the word ‘volitional’ from M.P. Sharma, and equating it with ‘changeable’. In M.P. Sharma, the clauses on search warrants were upheld. In Kathi Kalu, the provisions of the Evidence Act and the Identification of Prisoners Act were upheld. Both judgements rested upon two conceptual premises: first, that Article 20(3) embodied the crime control model, and the content of the phrase ‘no person shall be compelled to be a witness against himself’ was to be determined by considering the impact upon efficient, accurate, and reliable criminal investigation; and second, that judicial interpretation of Article 20(3) must be such that the constitutional provision was brought in line with the existing legal framework of criminal investigation and procedure, a substantial part of which was of colonial origin.49

III. Selvi and the Due Process Model

The judgements in M.P. Sharma and Kathi Kalu—delivered by benches of eight and eleven judges, respectively—settled the issue for a few decades. In the meantime, however, with advances in technology and in interrogation techniques, the bright lines drawn in those cases began to blur, not just in India, but all over the world. In Schmerber v. California, the US Supreme Court maintained the difference between ‘physical’ and ‘testimonial’ evidence (on the lines of Kathi Kalu), but acknowledged that there existed a wide range of situations in which the distinction would break down.50 And ten years later, in Horvath v. The Queen, the Canadian Supreme Court was compelled to reconsider the entire common law jurisprudence on the meaning of ‘voluntariness’. Horvath involved a murder case in which the accused was subjected to a lengthy period of interrogation, during which he confessed to the murder, and provided the location of the murder weapon. It was later found that, as a result of the intensity of the interrogation, he had been in a ‘light hypnotic state’51 during this time. It was argued that this would have no bearing on the issue of compelled self-incrimination, because, as per the classic common law definition of voluntariness, laid down in Halsbury’s Laws of England and by the 1914 case of Ibrahim v. The Queen, a statement was voluntary if ‘it has not been obtained from [a person] by fear of prejudice or hope of advantage, exercised or held out by a person in authority, or by oppression’.52 However, a closely divided Supreme Court discarded this definition, and held that what mattered was whether the individual was ‘in full and voluntary control and possession of his faculties’53 when making the statement. The Court grounded this definition within the right to privacy, noting that the individual’s will was overborne,54 and in the process ‘a police officer has gained unconsented access to what in a human being is of the utmost privacy, the privacy of his own mind’.55 Consequently, the statements were held to be inadmissible, notwithstanding a psychiatrist’s testimony that the accused had been probably telling the truth ‘as he saw it’.

It was in this transformed context—both technological and constitutional—that, almost fifty years after Kathi Kalu, the Supreme Court was called upon to re-examine the meaning of Article 20(3). Selvi v. State of Karnataka involved a constitutional challenge to the forcible use of three popular interrogation techniques. In narco-analysis, an individual was injected with sodium pentothal56, ‘a drug which lowers inhibitions … and induces the person to talk freely’.57 She was then questioned while under the effect of the drug. Under the polygraph, or lie-detector, test, a person’s physiological responses (such as ‘respiration, blood pressure, blood flow, pulse and galvanic skin resistance’58) were measured to determine whether she was likely to be lying or telling the truth. The BEAP (brain electrical activation profile or brain-mapping) test was designed to detect ‘whether an individual is familiar with certain information by way of measuring activity in the brain that is triggered by exposure to selected stimuli’.59

Selvi was a difficult case. While the judgements in M.P. Sharma and Kathi Kalu had dealt with very different issues, the analytical framework that they had employed remained controlling. In narco-analysis, the administration of sodium pentothal could be compared to the seizure of documents in M.P. Sharma: at the point of compulsion, there was no testimonial act, and, therefore, no violation of Article 20(3). Under Ibrahim’s definition of voluntary, the individual was not compelled to answer questions simply because she was under the influence of the truth serum. Lie-detector tests and brain mapping bore a family resemblance to Kathi Kalu. Like fingerprints, they involved physiological responses that were not in themselves incriminatory, but only of value when put alongside other pieces of substantive evidence.60

And yet, the analogies were not quite so clear-cut. Was it possible to draw a bright-line distinction between the administration of sodium pentothal (compelled) and the subsequent interrogation (voluntary)? Didn’t the results of a lie-detector or a BEAP test determine what was in the individual’s mind, and were, therefore, of a nature different from fingerprints or blood samples, or even DNA? Selvi, thus, gave the Court a chance to reconsider not just the meaning of Article 20(3), but also its underlying values.

However, the State argued that the case presented no trouble at all. Section 53 of the Code of Criminal Procedure already allowed for the examination of ‘blood, bloodstains, semen, sputum, sweat’ through the use of ‘modern and scientific techniques including DNA profiling and other such tests’.61 Consequently, it was contended that the three interrogation techniques at issue ought to simply be read into Section 53.

The Court rejected this argument, noting that Section 53 referred only to ‘bodily substances’ and not to ‘testimonial responses’.62 However, the facts in Selvi were precisely those in which the seemingly straightforward distinction between testimonial/communicative and physical/real evidence—as pointed out in Schmerber v. California—came undone. While an interview under the effects of sodium pentothal evidently involved a ‘testimonial response’, what was it about physiological reactions (in lie-detector tests and brain-mapping) that brought them within the category of testimony and not physical evidence?

The Court answered this question by going back to Kathi Kalu, and holding that a testimonial act involved ‘the imparting of knowledge by a person who has personal knowledge of the facts that are in issue’.63 It then applied this definition to the facts:

Even though the actual process of undergoing a polygraph examination or a BEAP test is not the same as that of making an oral or written statement, the consequences are similar. By making inferences from the results of these tests, the examiner is able to derive knowledge from the subject’s mind which otherwise would not have become available to the investigators. These two tests are different from medical examination and the analysis of bodily substances such as blood, semen, and hair samples, since the test subject’s physiological responses are directly correlated to mental faculties. Through lie-detection or gauging a subject’s familiarity with the stimuli, personal knowledge is conveyed in respect of a relevant fact.64

Therefore, the key distinction between the BEAP and lie-detector tests and the facts of Kathi Kalu and, by extension, the ingredients of Section 53 of the CrPC was the involvement of the mind: while both involved physiological responses, it was only in the former case that these responses were ‘directly correlated to … mental faculties’.

But that then raised the further question: what was it about the involvement of the mind (a physical part of the body, after all)65 that made the distinction salient? The Court answered this by noting that:

The compulsory administration of the impugned tests impedes the subject’s right to choose between remaining silent and offering substantive information. The requirement of a ‘positive volitional act’ becomes irrelevant since the subject is compelled to convey personal knowledge irrespective of his/her own volition.66

In this paragraph, the Court made a fundamental interpretive shift from the foundations of Kathi Kalu. In Kathi Kalu, M.P. Sharma’s articulation of the ‘positive volitional act’ had been understood in terms of reliability of the evidence. Volition had been interpreted to mean having the power to alter a piece of evidence (such as oral testimony), a definition that flowed from the imperatives of the crime control model. In Selvi, however, the Court understood volition (or voluntariness) not in the language of the changeable and the unchangeable, but in the language of choice, a choice whether or not to convey personal information.

Of course, in a trivial way, being forced to provide a blood sample or a fingerprint also involves conveying personal knowledge (of your blood group or your fingerprint pattern) irrespective of your volition.67 In earlier cases, the Court had gotten around that by arguing that a blood sample or a fingerprint was innocuous in itself. Only when subsequently corroborated with another piece of evidence (fingerprints at the scene of the crime) did it become incriminatory. However, that reasoning was not open to the Court in Selvi, because physiological responses to stimuli are also innocuous in themselves. The responses to stimuli in a lie-detector test or a BEAP do not possess incriminatory content, like a confession or a signed document does. So, even though mental processes were involved, these mental processes lacked the essential attribute that set apart oral or documentary testimony, and indeed, appeared closer to physical evidence taken in the form of blood or DNA.

Essentially therefore, the Court was holding two sets of ideas, one legal and one factual: volition as defined as choice (legal), and the distinction between physiological and mental faculties as the factor that set apart BEAP and lie-detector tests from fingerprints, blood samples, and DNA (factual). To complete the argument, it would have to find a constitutional bridge between the two, an argument for why the issue of choice became particularly salient in cases where what was at stake was interference with mental processes per se.

The Court built this bridge upon R.C. Cooper’s theory of intersecting rights under the Constitution. Following Cooper and Maneka Gandhi, it held that the nature, scope, and interpretation of Article 20(3) could not be considered in isolation from Article 21, which guaranteed the right to life and personal liberty. One aspect of personal liberty was the right to privacy:

In conceptualising the ‘right to privacy’ we must highlight the distinction between privacy in a physical sense and the privacy of one’s mental processes … We must recognise the importance of personal autonomy in aspects such as the choice between remaining silent and speaking. An individual’s decision to make a statement is the product of a private choice and there should be no scope for any other individual to interfere with such autonomy, especially in circumstances where the person faces exposure to criminal charges or penalties. Therefore, it is our considered opinion that subjecting a person to the impugned techniques in an involuntary manner violates the prescribed boundaries of privacy.68

The constitutional bridge between volition and interference with mental processes, therefore, was Article 21’s conception of mental privacy and the right to informational self-determination. As the Canadian Supreme Court had noted in Horvath, the right to remain silent ‘includes not only the right to censor any information which is on [the] conscious mind but also the right to control the administration of artificial processes whereby unconsciously held information might emerge into consciousness’.69 In other words, any individual, including an accused, had the right to informational self-determination, that is, the right to control information about herself.70

We are now in a position to understand the argument in Selvi, and the break that it made with the crime control logic of M.P. Sharma and Kathi Kalu. In Kathi Kalu, volition, defined in terms of changeability, had played a crucial role, and its definition was derived from the crime control model: information that you had no control over, or power to change, could not possibly be fabricated. In Selvi, on the other hand (although the Court did initially embark upon a discussion of the reliability of the investigative techniques), the Court framed volition in terms of choice. It then drew a distinction between physical privacy (blood samples, fingerprints, DNA) and mental privacy.71 Linking the word ‘witness’ to testimony, and understanding testimony as the impartation of information present within the mind of a person, the Court placed the concept of mental privacy—understood as autonomous mental processes and informational self-determination—at the heart of the guarantee against self-incrimination. And with this, it was able to undermine M.P. Sharma’s formalistic view of compulsion as well: it was not simply about whether a person was being compelled, in the narrow sense, at the time of the testimonial act, but about the entire set of circumstances under which the testimonial act came to be.72

At the heart of this reading of Article 20(3) was the understanding that the sparse phrase ‘no person shall be compelled to be a witness against himself’ had to be interpreted in the context of the Fundamental Rights chapter as a whole, and especially Article 21 of the Constitution. Through this, the due process model—which placed strong emphasis on human dignity and individual rights as being non-negotiable in the criminal process—came to shape the scope and meaning of the self-incrimination clause. The distinction with M.P. Sharma and Kathi Kalu could not be starker: crime control and colonial law on the one hand, due process and the Constitution on the other.

The judgement in Selvi, ultimately, was a vindication of the ideals expressed, perhaps most eloquently, by Justice Claire L’Heureux-Dubé, of the Canadian Supreme Court:

Although the search of an individual’s home is an invasion of privacy, and although the taking of fingerprints, breath samples or bodily fluids are even more private, there is no doubt that the mind is the individual’s most private sanctum. Although the state may legitimately invade many of these spheres for valid and justifiable investigatory purposes vis-à-vis the accused, it is fundamental to justice that the state not be able to invade the sanctum of the mind for the purpose of incriminating that individual. This fundamental tenet is preserved, in its entirety, by the principle against self-incrimination.73

IV. Due Process and the Transformative Constitution

Was Selvi correct in introducing the due process model as a constituent element of Article 20(3) of the Constitution? I argue here that it was. While elements of the guarantee against self-incrimination existed in the colonial era (as noticed by the Court in M.P. Sharma), they were partial in character, and subservient to the overall colonial imperative of law and order. This was not just in terms of their substantive content, but in the very structure of the criminal justice system in colonial India. This was a structure that vested concentrated power in the hands of the executive, regularly undermined the separation of powers, and intentionally denied to Indians the rights and liberties that were available to individuals in Britain. The clearest example of this was provided by the Lieutenant-Governor during the debates around the Criminal Procedure Code of 1873. While defending provisions that authorized sweeping police searches (of the kind that would never have been allowed in Britain), the Lieutenant-Governor noted that:

[such rights] were especially out of place in a country where it was not pretended that the subject enjoyed that liberty which was the birthright of an Englishman, and it was not intended to introduce rules into the criminal law which were designed with the object of securing the liberties of the people. That being so, His Honour thought they might fairly get rid of some of the rules, the object of which was to secure for the people that jealous protection which the English law gave to the accused. It seemed to him that they were not bound to protect the criminal according to any Code of fair play, but that their object should be to get at the truth, and anything which would tend to elicit the truth was regarded by the Committee to be desirable for the interests of the accused if he was innocent, for those of the public if he was guilty … for instance, His Honour did not see why they should not get a man to criminate himself if they could; why they should not do all which they could to get the truth from him; why they should not cross-question him, and adopt every other means, short of absolute torture, to get at the truth. They had already done a good deal in the direction of clearing away English prejudices, and the Committee proposed to make further concessions to common sense in the present Bill.74

This ‘colonial common sense’ was partially quoted by Justice Shah in his dissenting opinion in Shyamlal Mohanlal, soon after he had pithily summarized the state of colonial law:

The Evidence Act and the Code of Criminal Procedure were enacted at a time when the primary aim of the Government was to maintain law and order. The Legislature was merely a branch of the executive government, and was not in the very nature of things concerned with the liberty of the individual.75

Of course, for Justice Shah, this was a reason not to read in an expansive right against self-incrimination into Article 20(3). However, this was because he and, for that matter, the majorities in M.P. Sharma and Kathi Kalu continued to be in thrall to the unarticulated assumption that the Constitution changed nothing. This assumption, of course, is at entirely at odds with the argument of this section: that the framing of the Constitution was a transformative moment that elevated what had been a heavily diluted aspect of criminal procedure into a fundamental right, and one which was organized around ideas of freedom and autonomy.

To understand why this is so, we need to go beyond the text of the Article. In stipulating that no person shall be compelled to be a witness against himself, the framers were using words that had a long, almost ancient, vintage. While the most familiar predecessor was the Fifth Amendment of the US Constitution,76 the framing of the self-incrimination clause in the language of being a ‘witness’ against oneself had its origins in common and canon law.77 Over the years, it had been invoked to justify a number of competing rationales78 (two of these being the crime control and due process models), without a decisive verdict in any direction. As the Canadian Supreme Court summed it up, ‘The principle against self-incrimination may mean different things at different times and in different contexts.’79

The austere text of Article 20(3), therefore, tells us nothing about its underlying values. Nor do the Constituent Assembly Debates help to answer the question. The guarantee against self-incrimination found its way into the Constitution almost absent-mindedly, without any debate.80 That, however, does not exhaust the interpretive resources open to us. If the text of Article 20(3) does not speak, its placement in the Fundamental Rights chapter certainly does.

Alongside Articles 19, 21, 20(1), 20(2), and 22, Article 20(3) is located in the sub-section of Part III titled ‘Rights to Freedom’. Neither the placement of Article 20(3) nor the company it keeps are accidental, and nor were they inevitable.81 The first, a conscious move by the framers, tells us that liberty is, at least, one of the values that constitutes the Indian Constitution’s guarantee against self-incrimination. The case for due process being at the foundation of the self-incrimination guarantee grows stronger if we fan out still further. The provisions that accompany Article 20(3) under the heading ‘Rights to Freedom’ include all the basic civil rights, viz., speech, assembly, association, movement, life, and personal liberty, that constitute the basis of human dignity and autonomy. And indeed, it was by reading Article 20(3) alongside 21 that the Court in Selvi gave the guarantee against self-incrimination its foundations in mental privacy and informational self-determination. In this family of rights that must be read together and in harmony (as R.C. Cooper correctly taught us), the crime control model strikes a discordant note.82 Article 20(3), therefore, is illuminated by the constellation of freedoms that surround it, all of which point to due process being at the heart of the guarantee against self-incrimination.83

The difference is not merely formal, or linguistic. As Ian Dennis points out, it makes all the difference whether the guarantee against self-incrimination exists for utilitarian reasons (ensuring reliability), or whether it is treated as ‘an adjectival right in the criminal process’.84 The reason being:

Once the privilege is granted the status of a procedural right, one which is an essential component of a fair trial, it acquires much greater force. It is then capable of applying broadly in a range of different contexts, and it becomes much more difficult to negotiate, in the sense that acute problems arise over the conditions, if any, under which it can be overridden by legislation or judicial decision.85

It is this distinction that the theorists of colonial continuity failed to grasp. And it is in understanding it that we are also now in a position to understand the fundamental error in M.P. Sharma’s case. In M.P. Sharma, the Court surveyed the pre-Independence legal landscape, found a number of legal provisions that chipped away at the scope of the self-incrimination guarantee, and concluded from this that the constitutional right against self-incrimination had, therefore, to be reconciled with the law as it stood. This was a mistake, because it ignored the transformative character of the Constitution. It ignored, in particular, the fact that whatever minimal procedural guarantees that existed in the colonial period existed within the framework of law and order. In stark contrast, on the other hand, the self-incrimination clause had been consciously articulated in the language of freedom, and nested within a group of rights that unambiguously spoke the vocabulary of civil liberties.86

It is important to note that this argument does not seek to prove too much. It is not my case that due process and individual freedom are the only values underlying Article 20(3).87 The values of reliability and accuracy, under the crime control model, remain relevant and important. They are found, for example, in Section 27 of the Evidence Act, which—in specific cases of recovery of evidence pursuant to a statement—allows that statement to be admissible in evidence even if it is an otherwise barred confession to a police officer. The argument, however, is that in interpreting the scope of Article 20(3), and, in particular, the meanings of words such as ‘compelled’ and ‘to be a witness’, the individual freedom-oriented values of the due process model have to be given a central and framing role. Selvi was the first judgement under Article 20(3) that understood this, and, therefore, introduced the concept of mental privacy as a core organizing principle emerging out of a combined reading of Articles 20(3) and 21.88 For this reason, it is a transformative judgement.

V. Conclusion

The relationship between the individual and the State is at its most unequal when an accused person is brought face to face with the machinery of official power. Constitutional rights are actualized only when they are applied meaningfully to such relationships. This requires infusing constitutional norms into the legal framework that structures the relationship between the accused and the forces of law and order at the point of greatest vulnerability: the interrogation room.

This legal framework is constituted in the first instance by the Code of Criminal Procedure and the Evidence Act and, secondly, by multiple special laws that lay down the procedure for dealing with specific categories of offences. Selvi reversed a decades-old logic that had come to be a staple feature of the Supreme Court’s jurisprudence: that a system of law instituted by a colonial regime, with the expressed purpose of controlling a subject population, could be applied without alteration to the relationship between a constitutional democracy and its citizens. It did so by placing the individual, and individual rights, at the heart of its interpretation of the guarantee against self-incrimination, and making privacy the organizing principle to determine the interplay between the Constitution and the criminal process.

The actual impact of Selvi, however, depends on whether future judgements take its transformative logic forward. While the correctness of Selvi was affirmed by a nine-judge bench of the Supreme Court in Puttaswamy,89 some of its insights remain untapped. For example, it is an accepted part of Indian law, driven by imperatives of crime control, that illegally obtained evidence remains admissible in Court, as long as it is relevant. Selvi, however, drew a distinction between illegal and unconstitutional evidence, and held that exclusionary principle would apply to the latter.90 While this distinction was also made in previous cases such as Kathi Kalu, Selvi’s clear reiteration—drawing from its own application of the due process model—placed the issue back in the spotlight, this time within the due process framework. For example, Section 27 of the Evidence Act stipulates that police confessions, otherwise inadmissible under Section 25, become admissible to the extent that they lead to recovery of material evidence. But to the extent that a police confession is compelled, it cannot be admitted in evidence, even if it leads to recoveries. This can, potentially, check some of the more abusive police practices that are presently staple features of investigations, such as disclosure and pointing out memos, the contents of which are the result of compulsion, but where the compulsion is of no relevance to their admissibility.91

Furthermore, the actual holding in Selvi is of only limited reach. While the Court made due process the foundation of interpreting the phrases ‘compelled’ and to be a ‘witness against himself’, Article 20(3) has a third, crucial element: it applies only to an accused person. In M.P. Sharma, the Court resisted an attempt to confine Article 20(3) to the courtroom, and observed that the ambit of the Article covered any ‘person against whom a formal accusation relating to the commission of an offence has been levelled which in the normal course may result in prosecution’.92 While the Court also clarified that it was not deciding whether or not the right would apply in other cases, subsequent judgements invoked ‘formal accusation’ as a necessary requirement to trigger Article 20(3).93 The criminal legal scholar, Abhinav Sekhri, points out that this limitation became significant with the passage of a number of laws, dealing with socio-economic offences, that were enacted or modified in the 1960s. Laws such as the Sea Customs Act and, subsequently, the Foreign Exchange Management Act and the Narcotics, Drugs and Psychotropic Substances Act, institute a detailed investigatory regime before the stage of a formal accusation. Although the investigating officers have the same powers as police officers, including search, seizure and arrest, issuing summons to individuals, who are bound to answer on pain of perjury, and imposing detention, they are deemed, by legal fiction, not to be police officers.94 However, the Supreme Court has held that because, under these investigatory regimes, there is no ‘formal accusation’, Article 20(3) does not apply.95

If the heart of the due process model is a concern for protecting the rights of individuals who are placed in a special position of vulnerability vis-à-vis the State, then the Court’s exclusion of entire legal regimes from the ambit of Article 20(3), purely on the basis of formalistic reasoning, is indefensible. After Selvi, therefore, we have an anomalous situation, where Article 20(3) appears to have been partially interpreted from the perspective of the due process model, and partially from a restrictive perspective that can only be traced back to the imperatives of crime control. As we have argued, if Selvi is correctly decided, then the Court’s judgements interpreting the word accused perhaps call for reconsideration. To extend the meaning of ‘accused’ to situations where an individual is subjected to ‘detention in custody by any authority during an investigation’,96 as Sekhri suggests, would be a true vindication of Selvi’s transformative potential.

And lastly, not only Article 20(3), but an overwhelming part of Indian criminal law remains dominated by the crime control model. As Chandra and Satish draw out in some detail, the remaining clauses of Article 20, the right to fair trial, the right to counsel, and the rights upon arrest and bail (which were also discussed in the previous chapter) have all been shaped by the imperatives of crime control, with due process being virtually obliterated. This is demonstrated, for example, by the Court’s readiness to uphold reverse-onus clauses in special laws, dispense with the right to counsel for pre-trial proceedings, and even question the beyond-reasonable-doubt standard for guilt in criminal law.97

One Selvi can hardly shift the accumulated weight of a few decades. But it can, at least, remind us of one thing. Society despises those who are accused of crimes. It is the easiest thing in the world for a constitutional court to strip the despised, the hated, and the shunned of their rights, claiming that it is responding to the collective conscience or the collective cry of society. It is easy to say that the rights of the individual must give way to the greater good of society, especially when society has already decided that that individual is dispensable. That is the easy way to popular acclaim and public applause.

But our Constitution exists because the easy path is not always the right path, and the Courts exist because, unlike an individual accused, they have the institutional resilience to withstand popular opprobrium when they decide to forsake the easy path for the right path. Ambedkar’s relief that the Draft Constitution had adopted the individual as its unit would end up as little more than a cruel joke if the individual has to leave behind her rights at the entrance of the police station. Selvi’s radical insight is that it is the moral orphans among us—despised by society and at the mercy of the State—who, far from being dispensable, stand most in need of constitutional sanctuary. Until that insight percolates through the rest of our criminal law, our Constitution’s transformative potential will remain unrealized.


Epilogue

‘Something of Freedom Is Yet to Come’: The Aadhaar Case, Technological Self-Determination and the Future of Transformative Constitutionalism
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‘Imagine a guy walking on the road at 2 a.m., who is looking suspicious. A police patrol can take the suspect’s photograph with our app, and within a second receive details about his crime history.’

V. Gnanadesikan, CEO of FaceTagr, in an interview to FactorDaily (2018)

‘The Constitution is not a charter of servitude.’

Shyam Divan, oral arguments in the Aadhaar case (2018)

ON THE AFTERNOON OF 10 May 2018, the Attorney-General for India rose and informed the courtroom that the second-longest hearing in the history of the Supreme Court had just concluded. Spanning thirty-eight days of argument, spread out over four months,1 the ‘Aadhaar case’ had been historical in many ways. More than six years in the making (the first petition had been filed in 2012), it had generated an extraordinary amount of interest and passion both within and outside the courtroom.

Answers to parliamentary questions, World Bank reports, scientific diagrams, affidavits from rural India, and an unprecedented PowerPoint presentation had all formed part of the arguments2 in the Court. And outside it, duelling newspaper columns had carried on an intense and often acrimonious debate, which occasionally spilt over into the courtroom. Accusations of fudged documents, and uncharacteristically fraught exchanges between counsel and the Bench, had raised the temperature to fever pitch. Overall, when the Constitution Bench reserved judgement on 10 May 2018, nobody was left in any doubt about the complexity, the global significance, and the constitutional importance of the issues that the five Supreme Court justices would have to grapple with.

What was the Aadhaar case about? Pared down to the essentials, Aadhaar is a numerical identifier issued to an individual by the government. Upon enrolling for an Aadhaar number, the individual must part with her biometrics (fingerprint and iris) and certain demographic details. The biometric information is stored in a centralized database. At the heart of the Aadhaar system is the principle of authentication: information (for example, fingerprints) submitted by individuals seeking to prove their identity in order to establish eligibility for a benefit or service is ‘matched’ with the information already stored in the database, which was given at the time of enrolment. If the centralized database sends back an affirmative response, the users are deemed to have successfully proven that they are, in the words of the Unique Identification Authority of India (UIDAI),‘who they claim they are’.3

When Aadhaar was first introduced at the turn of 2010, enrolment was advertised as voluntary, aimed at facilitating citizens’ access to services by providing a swift and accurate method of authenticating one’s identity. But by the time the Supreme Court came to hear the case in 2018, Aadhaar had become virtually indispensable for carrying on life in India. It had been made mandatory for opening a bank account, for obtaining a mobile SIM card, and for paying income tax.

Biometric authentication had also been made mandatory for availing a host of basic entitlements designed for the most vulnerable members of society, such as access to the public distribution system. Private corporations, too, had begun to use Aadhaar as a mandatory means of identification. And so, the Aadhaar challenge evolved from just another run-of-the-mill constitutional challenge into something far more urgent and significant. Eventually, when it was argued, the case had become about the legitimacy of a State-created nation-wide information database, the circumstances under which it had been built, the conditions under which it was maintained, and the situations in which it could be used.

‘The Constitution is not a charter of servitude,’ Shyam Divan, lead counsel for the petitioners, memorably proclaimed during the course of arguments. Indeed, as the Aadhaar case unfolded, it became increasingly clear that it was being fought upon the terrain of transformative constitutionalism, in all its diverse, layered, and bitterly contested dimensions. At its heart, the petitioners argued, the case was about the relationship between the individual and the State, under a democratic and republican Constitution. By building a nationwide centralized biometric database, and by giving itself the power to track people’s daily transactions every time they were required to authenticate themselves, the State was distorting the balance of power that was at the heart of the constitutional order, and threatening freedom.

Elements of transformative constitutionalism were also present in the specific challenges mounted by the petitioners. By compulsorily fingerprinting almost the entire population just to prevent the possibility of identity fraud, was the Aadhaar programme not simply replicating the ‘jurisdiction of suspicion’ that had formed the basis of the repealed Criminal Tribes Act and the disgraced ADM Jabalpur judgement? Was not the forced taking of fingerprints and iris scans a severe and unjustified violation of personal privacy? Would not the very existence of a centralized database and the ability to profile individuals cast a chilling effect upon the exercise of fundamental freedoms?

Did not evidence show that the failure of biometric authentication (an inexact process at the best of times) had disproportionately impacted the most vulnerable? Had it not hit the labourer whose fingerprints had been erased by decades of manual work, the leprosy patient who didn’t have fingerprints, and the bedridden widow who could not march to the ration shop to authenticate herself? Was not this perpetuation of existing disadvantage a negation of the constitutional promise of substantive equality? By vesting unaccountable power in the hands of a new class of middlemen—those who operate the authentication machines, and therefore control the fate of welfare recipients—did not this system create a new private regime of power, flying in the face of constitutional fraternity? Was it constitutional to allow private parties into the ‘Aadhaar ecosystem’ in the absence of a data protection law? All these issues, and more, were raised by the petitioners.

On the other side, the State invoked transformative constitutionalism as well. Rampant identity fraud, it argued, was impeding its welfare obligations under the Directive Principles of State Policy. As the most efficient and effective method of identification, biometric authentication would ensure that welfare benefits were only going to those entitled to them, and save the State substantial amounts of money by preventing ‘leakage’. Aadhaar, therefore, was a vehicle for the State to achieve the transformative ambition of Part IV of the Constitution. It was a goal important enough to justify compulsion, and the statutory framework had enough safeguards to contain the possible abuses of power and system failures that the petitioners feared. Preventing identity fraud, and thereby tackling tax evasion, banking scams, and terrorism, was also invoked as the justification for making Aadhaar mandatory for income tax, bank accounts, and mobile phones.

By a 4-1 majority, the Supreme Court upheld the constitutionality of the Aadhaar programme, while limiting, in some important respects, its scope and use.4 This is not the place for a detailed critique of the Aadhaar judgement(s) or of Justice Chandrachud’s dissent, which accepted most of the arguments advanced above.5 What is notable, however, is the Court’s failure to engage with the real terms of the debate, and the stakes at issue. While in concrete terms, the Aadhaar case was about the constitutional validity of a centralized biometric database, what it represented was something far more fundamental. Aadhaar was the first time that the Supreme Court was asked to consider how the widespread and pervasive use of technology was resetting the relationship between the State, society, corporations, and the individual. And this was a relationship that, in many ways, was now defined and characterized by data and information. Aadhaar was the first case to raise these questions, but it will not be the last. And—apart from the necessary role of Parliament in framing laws and regulations—the future of transformative constitutionalism in the twenty-first century, I contend, will depend upon how our courts will, or will not, interpret and update the Constitution to address this inescapable reality.

Through the course of this book, I have attempted to articulate a transformative understanding of the Constitution, rooted in liberty, equality, and fraternity. These guiding principles establish the framework within which democracy can thrive and flourish. In different ways, they are each concerned with the question of power. Liberty guarantees individual freedom by constraining State power. Equality authorizes, and sometimes mandates, that State power be used to remedy historical and institutional disadvantage. And fraternity seeks to dismantle social hierarchies by equalizing private regimes of power. In the cases that we have discussed in this book, relations of power have been understood in tangible and material ways: access to public goods through reservation policies, social exclusion through the practice of excommunication, physical confinement through preventive detention, and so on. While these forms of power will, of course, remain salient, what the Aadhaar case made starkly clear was that information, power, and the Constitution are now inextricably linked. Power is being increasingly exercised through, and sometimes by, technology and, in particular, through regimes and systems of information. In the opening words of the scholar Virginia Eubanks’ recent book, Automating Inequality:

Since the dawn of the digital age, decision-making in finance, employment, politics, health, and human services has undergone revolutionary change. Forty years ago, nearly all of the major decisions that shape our lives—whether or not we are offered employment, a mortgage, insurance, credit, or a government service—were made by human beings … Today, we have ceded much of that decision-making power to sophisticated machines. Automated eligibility systems, ranking algorithms, and predictive risk models control which neighborhoods get policed, which families attain needed resources, who is short-listed for employment, and who is investigated for fraud … Digital security guards collect information about us, make inferences about our behavior, and control access to resources.6

The question that we must now urgently address is how the Constitution, through the trinity of liberty, equality, and fraternity, is supposed to constrain, shape, and use this power, in continued service of democracy.

I. Information, Power , and the Constitutional Trinity

‘Constitutional guarantees cannot be subjected to the vicissitudes of technology.’

Justice K.S. Puttaswamy v. Union of India (Justice Chandrachud, dissenting)

Let us recall the foundational arguments of this book. In Part I, we discussed equality, the first pillar of the constitutional trinity. Transformative equality is not merely about requiring impartial and even-handed treatment by the State. Nor does it limit itself to asking whether State action was motivated by malice or hostility towards an individual or a class. Rather, it recognizes that disadvantage is historical and enduring. It is the product of how social institutions are designed. Inequality manifests itself in the effects that these institutions, in their working, have upon individuals and groups. Transformative equality prohibits the State from perpetuating institutional discrimination, and, where necessary, commits it to overcoming structural disadvantage through special measures and affirmative action.

The constrained vision of formal equality would view technological intervention as an unvarnished solution for social problems. After all, technology cannot discriminate on grounds of caste or sex. An algorithm cannot be biased against minorities. Transferring decision-making powers from opaque and fallible human beings to transparent and automated information systems would ensure that the State cannot, by definition, violate Articles 14 and 15(1) of the Constitution.7 Indeed, this is part of a broader narrative about the infallibility or, at least, neutrality of technology-driven decision-making, popularly known as ‘automation bias’.8

But this narrative disintegrates upon the touchstone of transformative equality, in three distinct ways. First, it ignores the human bias that exists at the time of data collection. In August 2018, the tech magazine FactorDaily provided a chilling account of how the Chennai Police used a system called FaceTagr to surveil a busy marketplace and, by querying their existing criminal database, checked whether ‘any criminals [were] identified in the area’.9 The police had no reason to suspect any particular individual of committing any particular crime: they simply engaged in dragnet surveillance to check whether anybody who had committed a crime before (and was, therefore, in the database) happened to be in the area (effectively stigmatizing anyone who had been convicted and already served their time).

The CEO of FaceTagr proudly told FactorDaily that with their app, ‘a guy walking on the road at 2 a.m., who is looking suspicious’ could be photographed by the police, and his identity cross-checked with the criminal database. This, it should be obvious, is simply the Beggary Act updated for the information age. Apart from the obvious privacy concerns, it is abundantly clear that, in the eyes of the police, ‘a guy’ who ‘looks suspicious’ for walking on the road at 2 a.m. will invariably come from a certain socio-economic class, measured simply by his appearance. And in this way, the FaceTagr app will invariably facilitate targeting the homeless and the destitute.10

Second, and of more direct concern to transformative equality, techno-utopianism fails to assess technological systems as social institutions, where discrimination and bias occur not through individual actions, but assume an institutional form.11 Even when there is no intentional bias at the time of collection, the process of collection will invariably imbibe existing patterns and structures of discrimination, which will then be fed into the model that constitutes the algorithmic system. This, by now, is a demonstrated problem and, as we can obviously see, it implicates transformative constitutionalism in its deepest sense.

Take, for example, DNA data banks, which exist in many countries, and will probably exist in India by the time this book is in your hands.12 India’s proposed DNA profiling bill provides for the storage and retention of the DNA profiles of ‘suspects’, ‘undertrials’, and ‘offenders’. A suspect’s profile must be expunged after the Police Report is filed. However, an undertrial’s profile is retained until a court orders otherwise, and there are no provisions for expunging an offender’s profile (no matter what the character or gravity of the offence).

Effectively, therefore, the DNA Bill creates an enduring data bank of undertrials, and a permanent data bank of all offenders, making no distinction between house trespassers and murderers. These criteria appear to be neutral. Consider, however, that, whether as undertrials or as convicts, Dalits and Muslims are disproportionately represented in India’s prison population, a statistic that is linked to the fact that criminal justice regimes are inevitably skewed along socio-economic parameters.13 Consequently, if the DNA data bank ‘is primarily composed of those who have been touched by the criminal justice system and that system engages in practices that routinely and disproportionately target minority groups, there will be an obvious skew or bias in the database and the repositories’.14 Further, the retention of DNA profiles perpetuates the disadvantage that would otherwise end with the completion of the prison sentence.15

The justification given by the framers of the Bill, of course, is that storing an offender’s DNA profile will make it easier to identify him if he were to commit another crime. This logic implies, however, that once a convicted criminal, always a potential criminal. It goes far beyond even the stringent provisions of the Habitual Offenders Act, which require fingerprinting after the third conviction within a period of five years, and then require the deletion of records after a period of five more years. And its operation, as we have seen, not only tracks the institutional biases that are already constitutive of the criminal justice system, but also systematizes and perpetuates them.

It also perpetuates them in another manner. Contrary to popular perception, DNA identification, like any other form of probabilistic identification, is fallible, and the possibility of false positives only increases with the size of the database. So, as Sheldon Krimsky and Tania Simoncelli point out in their analysis of US DNA data banks:

With all African American DNA on the database, it is reasonable to assume that false convictions in that population group will actually increase because DNA fallibility follows racial lines. In cases where individuals have been falsely convicted because of mishandled DNA, they have disproportionately been people of colour.16

Therefore, as Virginia Eubanks observes, ‘when automated decision-making tools are not built to explicitly dismantle structural inequities, their speed and scale intensify them’.17 This speaks not only to the issue of intensifying pre-existing institutional bias through ignoring it, but also to the third way in which transformative equality is particularly concerned with issues of technology: their disproportionate effect upon the vulnerable and the marginalized. To those whose fingerprints did not match while attempting to open a bank account, or who temporarily found themselves shut out of the online income-tax portal because of a mismatch of names between Aadhaar and their PAN cards, biometric authentication was a source of harassment, nuisance, and bother. However, for those who depended upon the public distribution system for their monthly supply of food, an authentication failure meant death.18

Just like the ‘false positives’ in the DNA database would disproportionately hit the most vulnerable in the context of criminal trials, Aadhaar’s technological regime, by design, impacted those most in need of their basic entitlements. Indeed, before even the stage of biometric authentication failure, the Aadhaar system shut out an entire class of people from accessing the benefits that it had been made the drawbridge to: homeless people, who had no address proof, and could therefore not even apply for an Aadhaar number.19

It is this manner of institutional disadvantage—in its diverse and myriad forms—that the Constitution—through its philosophy of transformative equality—was always meant to address, and will need to address in the years to come.

There is yet another way in which automated identification systems implicate questions of transformative equality: ‘by freezing its targets in time, portraying them as aggregates of their most difficult choices’.20 For example, one of the interveners in the Aadhaar challenge was the Safai Karmachari Aandolan (SKA), an organization that represents manual scavengers across the country. While responding to Aadhaar being made mandatory for accessing rehabilitation schemes for manual scavengers, Bezwada Wilson, as the head of SKA, observed:

… as manual scavengers we want to come out of the identity and destroy it forever. We don’t want that identity again. Any marginalized community, any manual scavenging or vulnerable community wants to destroy its existing identity; that is our whole struggle. So, you are branding; even if I come out of this and get liberation also, but in your Aadhaar, my occupation, where I come from, everything will be there.21

While the government argued in Court that Aadhaar fulfilled the dream of ‘One Nation, One Identity’, for someone like Bezwada Wilson, a fixed identity was more a nightmare than a dream: because it would ensure the continued reification of a structurally inegalitarian society.

Technological systems, of course, are by no means limited to the State. They are now at the heart of the ‘private regimes of power’, which the constitutional value of fraternity is concerned with. In some ways, this was evident in the Aadhaar challenge itself. As far back as 1964, the journalist Vance Packard had presciently observed how, in the case of centralized data banks, ‘we all fall under the control of the machine’s managers, to some extent’.22 In a situation where basic entitlements had been made subject to successful biometric authentication, that ‘control’ lay with the individuals who were tasked with manning the Point of Service (POS) machine on which biometric authentication was done as a precondition to distributing the monthly supply of grain.

The government argued that by replacing the middleman (who would manually check your identity) with the POS machine, a major source of bribery and corruption in the system had been eliminated through a simple, technological fix. As oral arguments in court revealed, however, the system had created a new class of middlemen, whose power lay in their control of the biometric drawbridge to something as basic as food.

The issues, however, go significantly beyond a national biometric authentication system. With the long retreat of the State from the economic life of the country, many decisions that directly impact fundamental rights are now made by private entities, which wield an increasing amount of power. Take, for example, the issue of healthcare in a nation that has failed to guarantee universal coverage to all its citizens. That role will come to be performed by private insurance companies whose business model depends upon excluding those at risk of sickness (i.e., those who need healthcare the most). As a reliable method of predicting the possibility of certain kinds of diseases, DNA information is thus an excellent proxy for insurers to shape their policies around, and exclude the most vulnerable constituencies of the population from coverage or charge them sky-high premiums. This is a recognized risk: in the US, for example, insurance companies and employers are barred by law from basing hiring or enrolment decisions upon genetic information.23

In early 2018, for the first time in India, a single judge of the Delhi High Court handed down a little-discussed but hugely important judgement that articulated a right against genetic discrimination under Article 14 of the Constitution.24 Unsurprisingly, the judgement was delivered in the context of insurance contracts. In particular, it was considering a contract that excluded ‘genetic disorders’ from the scope of coverage. In its recognition of genetic heritage as protected grounds that would trigger heightened scrutiny under Article 14, Justice Pratibha Singh extended the transformative reasoning of Naz Foundation, which we have discussed in Chapter 2.

But she also did something even more important. She held that the right against genetic discrimination extended both to State and private insurance contracts. Why? Because there is inequality of bargaining power between the insurer and the citizen, which allowed the latter no real say in determining the scope or terms of the relationship. As a matter of constitutional law, this is probably not sufficient to attract Article 14. But it does serve as a crucial recognition that the intersection of private regimes of power, individual rights, and technology is something that transformative constitutionalism can no longer ignore. An articulation of constitutional fraternity that addresses this web of relationships, therefore, is increasingly urgent.

The most obvious and visible impact of the advance of technology, of course, is upon the third pillar of the trinity: liberty. In the Aadhaar challenge, for example, the petitioners led with an argument based on surveillance. They attempted to demonstrate how a centralized information database, tracking every individual transaction through the authentication requirement, would cast a chilling effect upon the exercise of fundamental freedoms. The State’s response, interestingly, was not to justify surveillance, but to argue that the Aadhaar Act provided enough legal and technological safeguards that would make surveillance impossible. Across the Bar, therefore, the impact of centralized databases, of tracking and recording the daily transactions that constituted the web of an individual’s life, and of aggregating information silos—basically, of the ‘collection, storage and sharing about the behaviour and choices of … people’25—was not in dispute. What was in dispute was whether the design of Aadhaar enabled or precluded surveillance.

In August 2018, however, Anand Venkatanarayanan reported that the National Crime Records Bureau was making an increasingly aggressive push for access to the Aadhaar database for law-enforcement purposes, which was barred by the Aadhaar Act as it then stood.26 The importance of this is evident from the fact that during the Supreme Court hearing, the petitioners had argued that the fingerprinting of the entire population for the purposes of checking future identity fraud treated everyone as a potential suspect, and recreated the jurisdiction of suspicion that had been the hallmark of the Criminal Tribes Act.27

The government responded by arguing that fingerprinting under Aadhaar was merely for identification purposes, and not for criminal law. A ‘merging’ of the nationwide Aadhaar and restricted police fingerprint databases would, of course, dissolve this distinction, and ensure that now everyone was a potential criminal suspect. Venkatanarayanan went on to point out that notwithstanding the UIDAI’s denial, many Indian state governments, such as the state of Andhra Pradesh, had already ‘created a vast fully interlinked resident database that has merged the crime and civilian aspects’.28 The local ‘state hub’ had:

… information about all its residents, the GPS coordinates of their homes, medicines they use, food rations they eat, what they say about their chief minister on their social media accounts, their caste, bank accounts on which they receive their scholarships, pensions and their Aadhaar numbers.29

Meanwhile, in the neighbouring state of Telangana, ‘not only [were] the Aadhaar numbers of drunken drivers … seeded into the crime database, their family members’ Aadhaar numbers were also seeded’.30 In Telangana’s capital, Hyderabad, the police would regularly demand the Aadhaar number of anyone arrested, regardless of whether they were eventually convicted or not. Therefore, Venkatanarayanan concluded, ‘a vast database [i.e., Aadhaar] that allows other entities (including states to build their own parallel and bigger) databases with parallel biometrics, by design, is exactly the architecture that an all-encompassing surveillance state would need’.31

The Supreme Court’s Aadhaar judgement was limited to the central Aadhaar database. It thus leaves open a host of issues pertaining to the constitutionality of the state data hubs and, indeed, to the function creep, i.e., the merging of the civilian and criminal databases. From the Chennai cop who uses FaceTagr to non-consensually take a photograph of a ‘suspicious person’ and upload it to a database (which might, one day, be the Aadhaar database32) to the 360-degree view of citizens that is offered by state databases, the dangers of surveillance are both real and present. Future courts have a heavy responsibility to adjudicate the fundamental rights claims that will inevitably come before them. But to do that, as Eubanks points out, it is crucial to understand the difference between old surveillance (individualized targeting) and new surveillance:

… in new data-based surveillance, the target often emerges from the data. The targeting comes after the data collection, not before. Massive amounts of information are collected on a wide variety of individuals and groups. Then, data is mined, analysed, and searched in order to identify possible targets for more thorough scrutiny … If the old surveillance was an eye in the sky, the new surveillance is a spider in a digital web, testing each connected strand for suspicious vibrations.33

It was this argument—that rights are affected in the design of databases and not by their potential abuse in some imagined future—that the Supreme Court in the Aadhaar case failed to engage with. It was left to Justice Chandrachud, in dissent, to point out this simple fact. It remains to be seen whether a future court will engage with it.

That is because the issues will not go away. Let us briefly return to the question of DNA data banks. In the US, the police use DNA information to engage in familial searches. DNA from a crime scene can return a partial match with an existing profile in the database, which indicates that a family member of the profile-holder has the exact matching DNA. This becomes the basis of the police investigation. As is obvious, it brings in entire families within the scope of a criminal investigation (with all its attendant problems), purely on the basis of a possible relation with the accused.34

Would this be permitted by the Indian Constitution, in a nation with a long history of violent police abuse? Then, there is the issue of spatial privacy: we shed DNA everywhere we go, providing a detailed and accurate map of our movements. To what extent do we retain our privacy rights over this ‘abandoned DNA’ is a question that other jurisdictions have already begun to ask.35 And finally, but perhaps most crucially, there is that deceptive-sounding phrase—predictive policing. Based upon the idea that a crime can be prevented before it happens, predictive policing, put simply, profiles people’s past behaviour to predict how they are likely to behave in the future. Effectively, this is behind the Chennai Police’s use of FaceTagr to ascertain whether any past criminals are in an area, and to start investigating before anything has happened. The constitutional problems with such an approach are manifold. As Eubanks points out, ‘equity requires the ability to develop and evolve … [but] mathematical models, by their nature, are based on the past, and on the assumption that patterns will repeat’.36

And DNA has the potential to do predictive policing on steroids. It is already argued that DNA analysis can reveal genetic predispositions towards certain kinds of behaviour. On the one hand, this is halfway towards reviving the discredited nineteenth-century notions of criminals by birth, now with the added gloss of modern science. And the road from genetic predispositions to eugenics is shorter and easier to traverse than most people recognize. On the other hand, the temptation for law enforcement, and for a court that has always been extraordinarily sympathetic to the demands of law enforcement, to use it with ‘appropriate safeguards’ is immense.

It is here that transformative constitutionalism—as articulated in Selvi—is crucial. There are some things, some invasions of personal rights, some exercises of State power that the Constitution simply does not allow, no matter what benefits they may be scientifically proven to have. Indeed, as scholars note, the increasing accuracy of automated decision-making, especially statistical prediction, will make starker the ‘trade-off between fairness and utility’.37 The choices will become more controversial and more painful to make. Selvi, I suggest, lays down some excellent principles about where and how, under a transformative Constitution, we must hold the line.

Technological and information systems impact freedom in a second way: by serving as drawbridges (and often, as walls) between individuals and their basic entitlements. A large part of the arguments in the Aadhaar challenge turned upon the question of exclusion, i.e., cases of biometric authentication failure, where the machine’s determination of who you are is given precedence over who you say that you are. The State argued that, through administrative orders, it would ensure that in cases of authentication failure, other forms of identification would be accepted, and that nobody would be deprived of their rights simply because their fingerprints (or iris scans) failed to match.

The constitutional correctness of that specific argument aside, there is a deeper debate to be had about the role of algorithmic decision-making in determining identity for the purpose of accessing welfare rights. There is now an emerging consensus that an individual has the right not to be subjected to a decision ‘based solely on automated processing … which produces legal effects [that] significantly affect him or her’.38 In a famous 1970 judgement called Goldberg v. Kelly, the US Supreme Court held that a right to a full hearing existed before someone’s welfare benefits were terminated. In an age where welfare benefits have now been made dependent upon biometric authentication, the right to a fair hearing (presently not mandated under the Aadhaar Regulations, and, in fairness, not argued before the Court) in this and other contexts may have to be judicially read in as a compulsory requirement into a statute that makes automated processing a precondition for access to any right or benefit.

Even with a right to a fair hearing, however, automated processing shifts the burden of identification upon the individual.39 Having been rejected by the machine, the individual must now, using other means, demonstrate that she is who she claims to be, and not a ghost.40 In its own way, this resets some of the fundamental axioms of our legal and constitutional system:

‘… it is better that ten guilty men go free than one innocent man goes to jail … then modernization flipped that on its head.’ Automated eligibility [is] based on the assumption that it is better for ten eligible applicants to be denied public benefits than for one ineligible person to receive them.41

This again impacts more than one pillar of the constitutional trinity. Critiquing a proposed Australian Bill introducing facial recognition technology (which will also probably be a feature of Aadhaar authentication by the time this book is in your hands), Cynthia Wong noted, ‘errors shift the burden onto individuals to show they are not who the system says they are, undermining the presumption of innocence … and this may disproportionately impact already vulnerable communities if the system misidentifies them at higher rates’.42

When does this burden become too onerous to attract constitutional scrutiny? The majority did not believe that the threshold had been crossed in Aadhaar (refusing to even examine the evidence placed on record), while Justuce Chandrachud, on the other hand, observed, ‘Basic entitlements in matters such as foodgrain can brook no error. To deny food is to lead a family to destitution, malnutrition and even death.’43 Obviously, this too is a question that will occur and recur in the years to come.

There is also a deeper issue here. In Chapter 8 of this book, we discussed how the shift from a culture of authority to a culture of justification is integral to the project of transformative constitutionalism. When decision-making shifts to automated processes, this dichotomy becomes even sharper because ‘decisions … are made not by humans or even human-legible rules, but by less scrutable mathematical techniques’.44 In technical terms, this has been labelled as creating a black-box society.45 At its root, it is simply a replication of the culture of authority, updated for the information age.

It, therefore, becomes crucial to subject automated decision-making to the culture of justification. One way, as we discussed above, is through a right to a fair hearing, before a person is deprived of any entitlements by an automated decision-making process. Other mooted solutions include the EU General Data Protection Regulation’s (GDPR) similar right to an explanation, as well as possible judicial remedies requiring disclosure of ‘the source code for decision-making systems’.46 Source-code disclosure is meant to indicate the precise manner in which the decision has been arrived at, and allow for the identification of possible biases that are baked into the system.47

Whether this will achieve the goal is, however, controversial, as source codes are ‘illegible to non-experts and unpredictable to experts as well’.48 In this context, however, recall our discussion of sex discrimination under Article 15(1) of the Constitution. Transformative constitutionalism seeks to address structural and institutional biases by going beyond interrogating the reasons for State action, and looking to their effects. Source-code disclosure, in turn, tells us only about the method of decision. In a somewhat inexact sense, it is the algorithmic equivalent of ‘reasons for State action’. Transformative constitutionalism, therefore, may require the application of something like a disparate impact/disproportionate effects approach to algorithmic decision-making, in order to substantially address issues of bias and discrimination sufficiently.49

The precise manner in which the culture of justification is to be legally encoded into the operation of technological systems, of course, is something that the courts must develop as the cases come before them. But what we can clearly see is this: much like the three pillars of transformative constitutionalism, viz., liberty, equality, and fraternity, take their shape and form from each other, the interface between technology, the information society, and the Constitution must be examined as a whole. Control over data impacts freedom, perpetuates institutional disadvantage, and also helps to consolidate private regimes of power. Automated processing excludes individuals from accessing their rights, disproportionately excludes the most vulnerable, and gives private parties unaccountable control over determining issues of access and exclusion. And so on.

For those who find the drawbridge pulled up against them, the constitutional promise has failed. There are far too many of those. It is now our task to dismantle the drawbridge, fill up the moat, and replace the castle walls with gateways. The proliferation of mirror databases and the CCTNS (Crime and Criminal Tracking Network and Systems) suggests that it may be almost too late to undertake this task, but the future of transformative constitutionalism depends upon it. The Constitution must, as Justice Chandrachud noted urgently in his dissenting judgement in Aadhaar, ‘address the dialogue between technology and power’.50

Indeed, the future of republican democracy depends upon it.

II. Conclusion: Technological Self-Determination and the Transformative Constitution

At the time of Independence, India was a society characterized by authoritarian political power, legal and social inequalities, and unaccountable private regimes of domination. The Constitution acknowledged both this legacy and this reality, and sought to transform it. In this book, I have attempted to articulate that transformative constitutional vision through nine judgements.

But today, transformative constitutionalism is at risk in a world where the relationship between individuals, communities, corporations, and the State is mediated, and sometimes even defined, by technological systems. Like most other things, this is not a problem that can be solved in a courtroom; but it does require a constitutional and judicial response.

In early 2018, the Supreme Court took a first step towards articulating such a response. Common Cause v. Union of India concerned the legality of passive euthanasia. A Constitution Bench of the Supreme Court located the right to assisted dying within the contours of the fundamental right to life and personal liberty.51 But there was something more that emerged from a close reading of the concurring opinions: a concern that the decision about whether to receive or to decline medical intervention or medical treatment is a choice for the individual to make. This concern was crystallized in a single sentence from the opinion of the Chief Justice: ‘should [the individual] be [a] “guinea pig” for some kind of experiment?’52

What does this mean? It means that there exists a right to refusal. An individual has a choice to refuse being conscripted into a technological system, whatever its beneficial purpose might be. In Common Cause, the context was medical intervention, but the principle is broader. Medical intervention is only one example of a world in which technological systems are embedded in the fabric of our daily lives.

What is this broader principle? I call it the right to technological self-determination, and I define it as follows:

Individuals have the right to engage with technological systems on their own terms, the right to opt into or opt out of such systems without suffering for it, and the right not to be subjected to technological intervention without being given meaningful choice. Technological self-determination is the right of every individual to determine how, on what terms, and to what extent, she will engage with technological systems.53

This is, of course, an abstract principle. But I would argue that technological self-determination must form the basis of how we understand the relationship between technological systems and the constitutional trinity of liberty, equality, and fraternity. Technological self-determination must be at the heart of the transformative constitutional order of the twenty-first century.

In his dissenting judgement in the Aadhaar case, Justice Chandrachud grasped the beginnings of this principle, when he observed:

Identity includes the right to determine the forms through which identity is expressed and the right not to be identified. [With Aadhaar] … that concept is now ‘flipped’ so that identification through identifiers becomes the only form of identity in the time of database governance. This involves a radical transformation in the position of the individual.

And he, therefore, held that the right to a choice in establishing one’s identity—including by refusing to submit to a biometric-based identification system—was now a constitutionally protected right.

There is little doubt that the Aadhaar case represents a setback to a full-blooded articulation of technological self-determination as a guiding constitutional principle. But in the Common Cause judgement, and in Justice Chandrachud’s dissenting opinion in Aadhaar, we have the ideal in its incipient form, almost a chrysalis, awaiting metamorphosis. It has already become a part of the contrapuntal narrative, the contemporary story of the Supreme Court read against the grain, the alternative canon reassuring us that, in the waiting-room of history, to ‘set alight the sparks of hope in the past’54 is always a possible dream.

Perhaps the history of transformative constitutionalism in India tells us that it has ever been thus.
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The Constitution of India embodies a moment of profound transformation—one in which the subjects of an alien, colonial regime became the free citizens of a republic. Yet, this is the story of constitutions the world over. The Indian Constitution was, however, transformative in a second sense as well: it sought a thorough reconstruction of State and society itself.

It recognized that, unlike in the West, the State had never been the only power centre in India. Deeply pervasive hierarchies were maintained by structures that took various forms—caste, for instance—and the State had limited authority to interfere. The Constitution, then, was intended to transform not just the political status of Indians from subjects to citizens, but also the social relationships on which legal and political edifices rested. This is reflected in its provision of fundamental rights enforceable against groups, communities and private parties—a rarity in constitutions elsewhere even today, let alone in 1950. And it is such forms of transformative constitutionalism that have been at the heart of recent judgements, such as the decriminalization of same-sex relations and the striking down of colonial-era beggary laws.

The Transformative Constitution is an attempt to understand— and to give primacy to—this original transformative vision of the Constitution. Gautam Bhatia interprets India’s founding document in a way which is faithful to its text, structure, and history, and above all to its overarching commitment to political and social transformation. He picks out nine cases—and analyses their judgements in painstaking detail in the context of seven decades’ worth of Indian jurisprudence—to show how they advance the core principles of equality, fraternity, and liberty enshrined in it.

This is a treatise that presents a new way of reading the Constitution as India approaches the seventieth anniversary of its adoption.
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